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Title  43 — Public  Lands:  Interior 

CHAPTER  II— BUREAU  OF  LAND  MAN¬ 
AGEMENT,  DEPARTMENT  OF  THE  IN¬ 
TERIOR 

SUBCHAPTER  C — MINERALS  MANAGEMENT 
(3000) 

[Circular  No.  2418] 

PART  3040— ENVIRONMENT  AND  SAFETY 

PART  3500— LEASING  OF  MINERALS 
OTHER  THAN  OIL  AND  GAS,  GENERAL 

PART  3520 — PREFERENCE  RIGHT  AND 
COMPETITIVE  LEASES 

Competitive  Coal  Leasing  Surface  Mining 
Regulations:  Coal;  Correction 

AGENCY:  Land  Management  Bureau. 
Interior. 

ACTION:  Correction. 

SUMMARY:  Tills  document  corrects  a 
final  rule  that  appeared  at  page  4442  in 
the  Federal  Register  of  Tuesday,  Jan¬ 
uary  23,  1977  (FR  Doc.  77-2256). 

Several  minor  errors  were  made  in  the 
text  of  the  rulemaking  document  and 
the  numbering  system  used  in  the  docu¬ 
ment  is  not  consistent  with  the  number¬ 
ing  system  used  throughout  HUe  43.  This 
document  corrects  the  emus  in  the  text 
and  changes  the  numbering  to  conform 
with  the  numbering  system  used  in  Title 
43. 

EFFECTIVE  DATE:  May  17,  1977. 

SUPPLEMENTARY  INFORMATION: 
The  final  rulemaking  document  amended 
Parts  3040,  3500,  and  3520  of  Title  43  of 
the  Code  of  Federal  Regulations.  Several 
minor  errors  were  made  in  the  text  of 
the  rulemaking  docnmait  and  the  num¬ 
bering  system  used  in  the  document  is 
not  consistent  with  the  numbering  sys¬ 
tem  used  throughout  Title  43.  Tills  docu¬ 
ment  corrects  the  errors  in  the  text  and 
changes  the  numbering  to  conform  with 
the  numbering  system  used  in  Title  43. 
In  connection  with  the  renumbering 
process,  sections  oPthe  rulemaking  are 
rearranged  to  place  them  in  proper 
sequence.  No  substantive  changes  are 
made  in  the  final  rulemaking;  therefore, 
rulemaking  procedures  and  ptdillc  par¬ 
ticipation  are  not  considered  necessary. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

Billy  R.  Templeton,  202-343-8735. 

Final  rulemaking  published  on  pages 
4442  through  4457  of  the  Federal  Regis¬ 
ter  of  January  25.  1977,  is  hereby  cor¬ 
rected  to  read  as  follows: 

PART  3040 — ENVIRONMENT  AND 
SAFETY 

1.  Subpart  3041,  in  TiUe  43,  Part  3040 
is  revised  as  follows : 

Subpart  3041 — Surfaca  Managamant  and 
Protaction 

Sec. 

3041.0-1  Purpose. 

3041 .0-3  Authorttlee. 

3041.0-4  Re^KrnslbUltles. 

3041.0-5  Definitions. 

3041.0-7  ApplicabiUty. 

3041.1  Use  of  Surface. 

3401.2  Technical  examinatlon/envlroxv- 

mental  assessment. 


Sac. 

3041.3-1  Technical  examination/enTiron- 

mental  assessment  report. 
3041.2-3  Obligations  and  standards  of  per- 

fmmance. 

3041.3  CompUance  or  performance  bond. 

3041.4  Procedures  and  public  participa¬ 

tion. 

3041.6  Completion  of  operations  and 

abandonment. 

3041.6  Reports. 

3041.7  Notice  of  noncompliance:  Revoca¬ 

tion. 

3041.8  Variances. 

§  3041.(^1  Purpose. 

(a)  The  purpose  of  this  subpart  is  to 
establish  rules  and  regulations  to  be  fol¬ 
lowed  in  the  management  of  the  feder¬ 
ally-owned  coal  estate  consistent  with 
the  *policies,  goals,  and  objectives  estab¬ 
lished  by  the  Acts  cited  in  9  3041.0-3  of 
this  Subpart,  regardless  of  surface  own¬ 
ership,  to  ensure  effective  and  reason¬ 
able  regulation  of  surface  coal  mining 
operations  in  accordance  with  the  re¬ 
quirements  hereof,  as  an  appropriate  and 
necessary  means  to  minimize  so  far  as 
practicable  the  adverse  social,  economic 
and  environmental  effects  of  such  oper¬ 
ations. 

§  3041.0-^  Aariiorilies. 

The  regulations  contained  in  this  Sub¬ 
part  are  issued  pursuant  to  the  Mineral 
Leasing  Act  of  February  25,  1920,  as 
amended  (30  UB.C.  181-287),  and  the 
Mineral  Leasing  Act  for  Acquired  Lands 
(30  n.S.C.  351-359),  and  in  accordance 
with  the  policies  set  forth  in  the  National 
Environmental  Policy  Act  of  1969,  as 
amended,  (42  UJS.C  4321-47).  Regula¬ 
tions  governing  the  ksuance  of  Federal 
coal  leases  and  Ueenses  are  found  in  43 
CFR  3500  of  this  Chapter.  Regulations 
governing  operations  conducted  on  lands 
subject  to  lease,  permit,  or  license  are 
found  in  30  CFR  211.  Regulations  setting 
forth  the  general  and  basic  policies  for 
disposal  and  management  of  the  public 
lands  are  foimd  in  43  CFR  1725  of  this 
Chapter. 

§  3041.0—4  Responsibilities. 

(a)  The  Bureau  of  Land  Management 
(BIM)  exercises  at  the  Bureau  level  the 
Secretary’s  discretionary  authority  to 
determine  whether  or  not  mineral  leases 
and  llcfsises  are  to  be  Issued  in  accord¬ 
ance  with  43  cm  Part  3500.  The  BLM 
is  responsible  for  Issuing  coal  leases  and 
licenses,  and  is  the  office  of  record  in 
mineral  leasing  matters. 

(b)  The  Oeologlfml  Survey  (OS)  ex¬ 
ercises  the  Secretary’s  authority  regard¬ 
ing  operations  conducted  within  the  area 
of  operations  by  permittees,  lessees,  and 
licensees  and  determines  the  action  to 
be  taken  by  them  from  the  standpoint  of 
the  development,  conservation,  and  man¬ 
agement  of  mineral  resources  under  the 
Jurisdiction  of  the  Department.  The  Geo¬ 
logical  Survey  is  responsible  for  all  geo¬ 
logic,  engineering,  and  economic  value 
determinations  for  the  Departments 
mineral  leasing  program.  These  deters 
minations  include:  the  mineral  charac¬ 
teristics  of  lease  and  permit  areas;  par¬ 
celing;  appropriate  resource  evaluation; 
reserves;  investments,  diligent  develop¬ 


ment,  and  minimiun  production  require- 
moits:  and  all  other  terms  and  condi¬ 
tions  relating  to  mineral  operations 
under  leases  and  licenses. 

(e)  The  BLM  or  other  Federal  surface 
managing  agency,  in  consultation  with 
the  GS  and  the  surface  owner  if  other 
than  the  United  States,  formulates  the 
requirements  to  be  incorporated  in  leases 
and  licenses  for  the  protection  of  the 
surface  and  nonmineral  resources  and 
for  reclamatkm,  using  the  reclamation 
obligations  and  standards  of  perform¬ 
ance  contained  in  §  3041.2-2  of  these  reg¬ 
ulations  and  in  30  CTFR  Part  211.40. 

(d)  The  GS  reviews  and  approves  ex¬ 
ploration  and  mining  plans,  and  au¬ 
thorizes  the  abandonment  of  operations, 
in  consultaUan  with  the  BLM  or  other 
appropriate  Federal  surface  managing 
agency,  and  the  surface  owner,  if  other 
than  the  United  States,  on  the  adequacy 
of  the  surface  use,  environmental  pro¬ 
tection,  and  reclamation  aspects  of  such 
plans  and  will  not  grant  approval  if  in¬ 
consistent  with  the  BLM’s  or  other  Fed¬ 
eral  surface  managing  agency’s  recom¬ 
mendations  without  further  discussions 
and  reforals  for  resolution  pursuant  to 
SO  CFR  Part  211. 

(e)  As  to  the  lands  outside  of  the  area 
ot  (^^eratlons,  the  authorized  officer  of 
the  BIM  or  other  appropriate  Federal 
surface  managing  agency  is  responsible 
for  conducting  compliance  examinations 
and  for  assuring  compliance  by  the  lessee 
or  Ucensee  with  the  requirements  of  this 
Subpart,  and  the  terms  and  conditions 
of  a  lease  or  license  and  for  reporting 
i]oncompliance  to  the  Mining  Supervisor 
for  appropriate  action.  As  to  the  lands 
inside  the  area  of  operations  the  GS  ex¬ 
amines  operatUms  to  ensure  compliance 
by  the  lessee  or  licensee  with  the  terms 
and  conditions  set  forth  in  the  provisions 
(ff  any  lease  or  license  or  any  approved 
mining  exploration  plan.  GS  refers  to 
BLM  any  instance  of  noncompliance 
with  lease  terms  which  may  require  can- 
cdlatioci  action,  and  BLM  may  initiate 
such  action.  With  respect  to  approval  of 
access  roads,  pipelines,  utility  routes  and 
other  surface  uses  outside  the  area  of 
(derations,  the  BLM,  or  other  Federal 
surface  managing  agency,  has  the  pri¬ 
mary  responsibility  but  obtains  the  rec¬ 
ommendations  of  the  GS  before  taking 
final  actions.  Except  as,may  be  expressly 
provided  for  in  9  3041.7  of  this  Subpart 
and  SO  CFR  Part  211.72,  orders  to  op¬ 
erators  for  any  remedial  action  are  the 
exclusive  responsibility  of  the  Geologi¬ 
cal  Survey. 

(f)  Subject  to  the  supervisory  au¬ 
thority  of  the  Secretary,  the  regulations 
in  this  Subpart  shall  be  administered  by 
the  Director,  Bureau  of  Land  Manage¬ 
ment  through  the  authorized  officers 
having  Jurisdiction  over  the  lands  sub¬ 
ject  to  these  regulations  and  authorized 
to  pttform  the  duties  described.  Prior  to 
issuance  of  any  coal  lease  or  license,  the 
authorised  officer  shall  consult  with  and 
accQit  and  consider  recommendations 
from  the  Mining  Supervisor,  the  Federal 
surface  managing  agency  when  other 
than  the  BLM.  or  the  surface  owner,  as 
to  the  terms  and  conditions  required  to 
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achieve  the  purpose  of  this  Subpart.  Any 
disagreements  that  cannot  be  resolved 
between  the  OS  and  BLM  arising  In  con¬ 
nection  with  any  such  Issuance  of  a  lease 
or  license  will  be  referred  for  resolution 
to  the  appropriate  Assistant  Secretaries 
or  to  the  Under  Secretary  of  the  Depart¬ 
ment  of  the  Interior.  Leases  Issued  for 
lands,  the  surface  of  which  Is  imder  the 
jurisdiction  or  any  Federal  agency  other 
than  the  Department  of  the  Interior, 
shall  contain  the  terms  and  conditions 
prescribed  by  that  agency  with  respect  to 
the  use  and  protection  of  the  nonmin¬ 
eral  Interests  In  those  lands. 

§  3041^0—5  Definitions. 

As  used  In  this  Subpart,  the  following 
terms  shall  have  the  following  meanings: 

(a)  "Acid  or  toxic  producing  mate¬ 
rials”  means  natural  or  disturbed  earth 
materials  having  chemical  and  physical 
characteristics  that,  under  mining  or 
postmining  conditions  of  drainage,  ex¬ 
posure,  or  other  processes,  may  produce 
effluents  that  contain  chemical  constit¬ 
uents,  such  SU5  acids,  bases,  or  metallic 
compounds,  In  sufficient  concentration  to 
Individually  or  In  combination  adversely 
affect  the  environment. 

(b)  "Affected  lands”  means  any  lands 
affected  or  to  be  affected  by  exploration, 
development,  amd  mining  operations  and 
the  construction  of  facilities  necessary 
and  related  to  such  operations. 

(c)  "Approximate  original  contour” 
means  the  surface  configuration  achieved 
by  backfiUlng  and  grading  of  the  mined 
area  so  that  It  closely  resembles  the  sur¬ 
face  configuration  of  the  land  prior  to 
mining  (although  not  necessarily  the 
original  elevation)  and  blends  into  and 
complements  the  drainage  pattern  and 
topography  of  the  surrounding  terrain. 

(d)  "Area  of  operations”  means  that 
area  of  the  leased  or  licensed  lands 
which  Is  required  for  exploration,  devel¬ 
opment,  producing,  and  processing  oper¬ 
ations,  Including  all  related  siu^ace 
structures  and  facilities,  and  which  is 
delineated  on  a  map  or  plat  that  is  made 
a  part  of  the  approved  exploration  or 
mining  plan. 

(e)  "Authorized  officer"  means  any 
officer  designated  by  any  Federal  surface 
managing  agency  to  exercise  its  author¬ 
ity  In  matters  relating  to  coal  leases  and 
licenses  and  to  the  provisions  of  this 
Subpart. 

(f)  "Coal"  Includes  coal  of  all  ranks 
from  lignite  to  anthracite. 

(g)  "Compaction”  means  the  reduc¬ 
tion  of  porous  spaces  among  the  par¬ 
ticles  of  soil  and  rock  generally  caused 
by  running  heavy  equipment  over  the 
earth  materials,  as  In  the  process  of 
leveling  the  overburden  material  on  strip 
mine  spoil  piles  or  banks,  for  the  purpose 
of  Increasing  the  bearing  capacity  and 
stability  of  the  earth  materials. 

(h)  "Contemporaneously  as  practica¬ 
ble”  means  with  respect  tc  reclamation 
of  mined  or  otherwise  disturbed  areas, 
the  commenconent,  conduct  and  com¬ 
pletion  of  reclamation  activity  as  soon 
after  disturbance  as  poesible,  without 
undue  physical  Interference  with  ongo¬ 
ing  operations,  leaving  a  minimum  of 


land  unreclaimed,  consistent  with  the 
objectives  of  environmental  protection 
set  forth  In  this  Subpart. 

(1)  "Daylighting”  is  a  term  used  to 
define  the  surface  mining  procedure  for 
exposing  an  undergroimd  mined  area  to 
remove  remaining  coal. 

(j)  "Director”  means  the  Director  of 
the  Bureau  of  Land  Management,  U.S. 
Department  of  the  Interior. 

(k)  "Exploration”  means  the  detailed 
Investigation  and  acquisition  of  data 
pertaining  to  a  mineral  deposit,  includ¬ 
ing  activities  for  identifying  regions  or 
specific  areas  in  which  deposits  are  most 
likely  to  occur,  and  activities  used  to  es¬ 
tablish  the  nat^u«  of  a  coal  deposit  pre¬ 
paratory  to  mining. 

(l)  "Exploration  plan”  means  a  de¬ 
tailed  plan  submitted  to  the  Mining  Su¬ 
pervisor  for  approval  before  exploration 
operations  commence  showing  the  loca¬ 
tion  and  type  of  exploration  work  to  be 
conducted,  environmental  protection 
procedmes,  roads,  and  reclamation  pro¬ 
cedures  to  be  followed  upon  completion 
of  such  operations. 

(m)  "General  Coal  Mining  Order” 
means  a  formal  numbered  order  issued 
by  the  Mining  Supervisor,  with  the  prior 
approval  of  the  Division  (Thief,  and  pub- 
ll^ed,  after  opportimlty  for  public  com¬ 
ment,  In  the  FIderal  Rxcistxb,  which 
implements  the  regulations  In  this  Part 
and  applies  to  coal  mining  and  related 
operations  in  a  specified  geographic  area. 

(n)  "Impoundment”  means  an  arti¬ 
ficially  built,  dammed,  or  excavated 
place  for  the  retention  of  water  or  sedi¬ 
ments.  A  permanent  Impoundment  is 
one  that  is  intended  to  remain  after  final 
abandonment  of  the  operation,  and  shall 
be  identified  as  such  in  approved  plan. 

(o)  "Leased  lands,  leased  premises,  or 
leased  tract”  means  lands  embraced 
within  a  coal  lease  and  subject  to  the 
regulations  in  this  Subpart. 

(p)  "Lessee”  means  any  person  or  iier- 
sons,  partnership,  association,  corpora¬ 
tion,  public  body  or  governmental  entity 
to  whom  a  coal  lease  is  issued,  subject 
to  the  regulations  in  this  Subpart,  or  an 
assignee  of  such  lease  imder  an  approved 
assignment. 

(q)  "Licensee"  means  any  individual, 
association  or  individuals,  or  municipal¬ 
ity  to  whom  a  coal  license  is  Issued  pur¬ 
suant  to  the  provisions  of  Section  208 
of  Title  30  of  the  United  States  Code, 
or  any  person,  association,  corporation, 
public  body  or  governmental  entity  to 
whom  an  exploration  license  Is  granted 
under  section  201(b)  of  Title  30  of  the 
United  States  (Tode. 

(r)  "Logical  mining  unit”  means  an 
area  of  land  designated  as  such  by  the 
Geological  Survey  pursuant  to  applicable 
Departmental  regulations. 

(s)  "Methods  of  operation”  means  the 
method  and  manner  by  which  any  activi¬ 
ties  are  performed  by  the  operator,  as 
described  in  an  exploration  or  mining 
plan. 

(t)  "Mine”  means  an  underground  or 
surface  excavation  and  the  surface  or 
undoground  support  facilities  that  con¬ 
tribute  directly  or  indirectly  to  coal  min¬ 
ing,  preparation,  and  handling. 


(u)  "Mining  plan”  means  a  detailed 
plan  for  development  of  the  coal  resource 
submitted  to  the  Mining  Supervisor  for 
approval  prior  to  commencement  of  any 
mining  operation,  showing  the  proposed 
location,  method,  and  extent  of  mining 
and  all  related  activities  necessary  and 
incidental  to  such  operation,  including 
steps  to  be  taken  to  reclaim  disturbed 
areas,  to  mitigate  adverse  impacts,  and  to 
otherwise  meet  the  performance  stand¬ 
ards  and  requirements  set  forth  in  this 
Subpart. 

(v)  "Mining  Supervisor”  means  the 
Area  Mining  Supervisor,  Conservation 
Division,  Geological  Survey,  or  District 
Mining  Supervisor  or  other  subordinate 
acting  under  his  direction. 

(w)  "Notice  of  Availability”  means  a 
formal  notification,  by  the  appropriate 
Federal  officer,  to  appropriate  Federal, 
state  and  local  agencies  and  interested 
individuals  or  groups  of  individuals,  of 
the  availability  for  inspection  of  infor¬ 
mation,  data,  proposed  plans  or  modifi¬ 
cations  thereof,  pending  decisions  and 
other  documents  subject  to  such  notice. 
Any  such  notice  shall  include  the  nature 
of  the  information,  data,  plan  or  modifi¬ 
cation,  decision  or  other  document  in¬ 
volved;  the  name  and  mailing  address 
of  any  applicant;  the  nature,  location 
(county,  township,  range  and  section), 
duration  and  brief  description  of  any 
proposed  operations;  the  date  upon  which 
any  proposed  action  might  be  taken;  and, 
when  aiHiropriate,  a  specific  time  limit 
for  public  review,  comment  or  request  for 
any  departmental  action,  including  the 
holding  of  any  public  meeting.  For  the 
purpose  of  ensuring  appropriate  distri¬ 
bution  of  such  notices,  there  shall  be 
maintained  at  each  office  of  a  Mining 
Supervisor  or  authorized  officer  of  the 
Department  of  the  Interior  a  mailing 
list  which  shall  consist  of  the  names  and 
mailing  addresses  of  all  appropriate  Fed¬ 
eral.  state  or  local  agencies  and  any  indi¬ 
viduals  or  groups  of  individuals  who  have 
requested  in  writing  to  be  included  on 
such  lists.  All  notices  of  availability  shall 
be  mailed  to  such  agencies,  individuals 
or  groups  at  the  addresses  indicated  on 
such  lists. 

(x)  "Notice  of  noncompliance”  means 
a  written  notice  of  operator  noncompli¬ 
ance  issued  pursuant  to  Section  211.72 
of  30  CFR  Part  211. 

(y)  "Operator”  means  a  lessee  or  11- 
coisee,  or  one  conduetlng  operations  on 
lands  under  the  authority  of  the  lessee 
or  licensee. 

(z)  "Overburden”  means  the  earth, 
soil,  rock,  and  other  natiual  materials 
which  lie  above  the  coal  being  mined. 

(aa)  "Permanent  abandonment” 
means  the  cessation  of  exploration  or 
mining  or  otiier  operations  set  forth  in 
an  approved  plan  on  all  or  any  portion 
of  lands  covered  by  a  lease  or  license 
and  subject  to  the  provisions  of  this 
Subpart,  where  it  is  the  intent  of  the 
operator  not  to  continue  operations  at 
the  mine  or  portion  thereoL 

(bb)  [Omitted]. 

(cc)  [Omitted]. 

(dd)  "Pollution”  means  man-made  or 
man-induced  adverse  alteration  of  t^ 
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chemical,  physical,  biological,  and  radio¬ 
logical  integrtty  of  land,  water  or  air, 
which  reduces,  or  has  the  potential  of 
reducing  the  beneficial  uses  of  these 
resources. 

(ee)  “Post  mining  land  use”  means 
that  use  which  will  be  made  of  affected 
lands  after  mining  and  reclamation  is 
completed  and  which  is  specified  in  a 
mining  or  exploration  plan  approved 
pursuant  to  30  CPR  211. 

(ff)  “Preliminary  data”  means  data, 
consisting  of  maps  and  text,  submitted 
by  an  applicant  for  a  lease  or  license  to 
the  authorized  oflBcer  of  the  BLM,  which 
describes  the  applicant’s  proposal  in  the 
detail  necessary  to  allow  the  authorized 
officer  to  conduct  a  technical  examina¬ 
tion  and  environmental  analysis  as  de¬ 
scribed  in  §  3041.2. 

(gg)  “Preparation”  means  any  crush¬ 
ing,  sizing,  cleaning,  drsdng,  mixing  or 
other  processing  of  coal  to  prepare  it 
for  market  which  is  conducted  on  lands 
subject  to  this  Subpart. 

(hh)  “Reclamation”  means  the  proc¬ 
ess  of  returning  affected  lands  to  a  stable 
condition  and  form  consistent  with  their 
premining  productivity  and^use,  or  other 
approved  post  mining  land  use. 

(li)  “Road”  means  any  open  way  for 
passage  or  travel  upon  which  to  trans¬ 
port  people,  equipment,  materials,  or 
coal,  which  is  constructed,  improved  or 
maintained  by  the  operator  and  which 
is  used  to  service  the  pit,  bench,  under¬ 
ground  mine  workings,  loading  facilities 
or  exploration  activities. 

(jj)  “Secretary”  means  the  Secretary 
of  the  Interior. 

(kk)  “Significant  vegetation”  means 
farm  crops,  including  grasses  and  forbs, 
that  are  integral  parts  of  agriculture  or 
ranching  operations  and  the  natural 
vegetation  of  forests  or  meadows  with 
significant  recreational,  v'atershed,  ag¬ 
ricultural,  or  wildlife  habitat  value. 

(11)  “Spoil”  means  soil,  rock,  and  other 
earth  materials  that  are  broken,  moved, 
dumped,  or  otherwise  significantly  dis¬ 
turbed  during  surface  coal  mining  opera¬ 
tions  subject  to  this  Subpart. 

(mm)  “Subsidence”  means  a  lowering 
of  surface  elevations  over  an  imder- 
ground  mine  caused  by  loss  of  support 
and  subsequent  caving  of  strata  Isdng 
above  the  mine. 

(nn)  “Surface  ovoner”  means  an  en- 
tryman,  or  a  person  w  persons  who  hold 
legal  title  to  the  land  surface. 

(00)  "Topsoil”  means  natural  earth 
materials  at  or  vertically  adjacent  to 
the  land  surface  with  physical  and  chem¬ 
ical  characteristics  suitable  for  support 
of  vegetation. 

(W>)  “Valley  floors”  means  the  chan- 
nelways,  floodplains,  and  adjacent  low 
terraces  of  streams  that  are  flooded  dm*- 
hig  periods  of  high  flow  and  that  are 
underlain  by  imccmsolidated  stream-laid 
d^jXKits.  Excluded  are  higher  terraces 
and  slopes  underlain  by  colluvial  and 
oUier  surficial  d^osits  normally  occur¬ 
ring  along  valley  margins. 

(qq)  “Wasted  means  solid  or  liquid 
refuse,  rubbi^,  or  other  valueless  ma¬ 
terial  which  is  produced  by  or  in  oon- 
nectioii  with  coal  mining  operations,  in¬ 
cluding  exidoratk>n,  production,  devdop- 


ment,  preparation  and  other  related  ac¬ 
tivities,  and  which  has  no  useful  purpose 
in  connection  with  any  remaining  opera¬ 
tions. 

§  3041.<W7  Applicability. 

(a)  This  Subpart  sets  f(Ml;h  regula¬ 
tions  governing  reclamation  standards, 
use  of  surface,  bond  requirements,  and 
n^ports  relating  to  leases  and  licenses 
issued  by  the  BLM  with  respect  to  Fed¬ 
eral  coal  deposits  located  on  public  do¬ 
main  and  acquired  lands  of  the  United 
States  and  reserved  Federal  coal  deposits 
underl3dng  lands  the  surface  of  which 
is  privately  owned.  These  regulations  do 
not  govern  the  leasing  or  development 
of  <M)al  deposits  owned  by  Indians  and 
subject  to  the  Trust  protection  of  the 
United  States,  which  are  controlled  by 
regulations  found  in  25  CFR  Uhapter  1. 

(b)  The  provisions  of  this  Subpsirt 
shall  become  effective  upon  May  17,  1976 
except  as  hereinafter  provided. 

(1)  Existing  (Hierations. 

(i)  On  and  adter  180  days  from  the 
effective  date  of  this  Subpart,  the  pro¬ 
visions  of  §  3041.2-2  (f)  shall  apply  to  all 
existing  operations  with  respect  to  lands 
from  whi^  the  overburden  has  not  pre- 
•viously  been  removed,  provided,  however, 
that  this  subparagraph  shall  not  be 
deemed  or  construed  so  as  to  apply  the 
requirements  of  subparagraphs  3041.2- 
2(f)  (1)  and  (2),  hereof  to  any  c^ra- 
ticm  for  which  a  mining  plan  has  been 
aiHiroved  on  or  before  the  effective  date 
of  this  Subpart  and  for  which  a  variance 
pursuant  to  the  provisions  of  subpara¬ 
graph  3041.2-2  (f)  (2)  would  be  required. 

(ii)  On  or  before  18  months  from  the 
effective  date  of  this  Subpart,  the  oper¬ 
ator  of  each  existing  operation  shall 
have  submitted  and  shall  have  obtained 
the  i^proval  of  a  plan  or  mcxliflcation 
therecrf  which  shall  comply  with  all  ap¬ 
plicable  provisions  of  this  Subpart,  pro¬ 
vided,  howevo*.  that  if  the  Director  of 
the  GS  determines  that  a  proposed  new 
plan  or  modification  of  an  existing  plan 
was  prepared  and  submitted  in  timely 
fashion,  taking  into  account  the  com¬ 
plexity  of  the  (HPeration  and  of  the  plan 
(»r  modification  involved,  but  that  ad¬ 
ministrative  delay  thereafter  has  pre¬ 
vented  approval  within  the  time  speci¬ 
fied,  the  time  for  compliance  with  this 
paragraph  may  be  extended  by  order  oS. 
the  Director  of  the  GS  for  an  amount  al 
time  equal  to  the  duration  of  such  delay. 

(iii)  Few  the  purpose  of  this  para¬ 
graph.  the  term  “existing  operation” 
Shan  mean: 

(A)  All  (H)erations  for  which  a  plan 
has  been  approved  on  or  before  the  ef¬ 
fective  date  of  this  Subpart,  and 

(B)  All  (HDeratkms  with  respect  to 
which  a  proposed  pdan  has  been  sub¬ 
mitted  to  the  D^Tartment  on  or  befOTe 
the  effective  date  of  this  Subpart,  and 
with  respect  to  which  proposed  plan  the 
Department  has  on  that  date  either 
completed  its  environmental  assessment 
and  determined  that  no  environmental 
statement  under  Section  102(2)  (C)  of 
the  National  Envirmunental  Policy  Act 
is  necessary,  or  has  determined  that  such 
a  statement  is  necessary  and  has  com¬ 


menced.  and  expended  substantial  re¬ 
sources  of  the  Department  in  the  prep¬ 
aration  or  completion  of.  such  a  state¬ 
ment. 

(iv)  On  or  before  90  days  from  the 
effective  date  of  this  Subpart,  the  Di¬ 
rector  of  the  Geological  Survey  shall  re¬ 
view  all  proposed  plans  which  have  been 
submitted  to  the  Department  on  or  be¬ 
fore  the  effective  date  of  this  Subpart 
and.  after  consultation  with  appropriate 
Federal  surface  managing  agencies,  pub¬ 
lish  in  the  Federal  Register  a  list  which 
shall  identify  each  such  proposed  plan 
and  whether  it  will  be  considered  to 
cover  an  existing  operation. 

(2)  All  operations  or  proposed  opera¬ 
tions  not  included  in  the  definition  of 
“existing  operation”  in  the  preceding 
paragraph  ^all  be  considered  to  be  new 
operations,  and  shall  be  subject  to  the 
provisions  of  this  Subpart  upon  the  ef¬ 
fective  date  hereof. 

(3)  The  provisions  of  S  3041.7(c)  of 
this  Subpart  shall  apply  immediately 
upon  the  effective  date  of  this  Subpart 

(c)  To  the  maximum  extent  possible, 
all  environmental  statements  and  all 
approvals  of  plans  covering  existing  op¬ 
erations  which  are  pending  before  the 
Department  on  the  effective  date  of  this 
Subpart  shall  take  into  account  and  shall 
refiect  and  implement  the  provisions  and 
purposes  hereof;  provided,  however,  that 
nothing  in  this  subjiaragrsqih  shall  be) 
construed  to  relieve  any  operator  of  the 
obligation  imposed  by  subparagraph  (b) 
(1)  (i)  of  this  section. 

(d)  Nothing  in  this  Subpart  shall  be 
deemed  or  construed  as  increasing  or 
diminishing  any  rights  not  in  confiict 
with  Federal  law  held  by  any  person,  in¬ 
cluding  any  surface  owner  or  entryinan, 
arising  under  the  laws  of  any  State  and 
relating  to  the  giving  or  withholding  of 
consent  to,  or  consultation  in  connection 
with,  entry  to  any  land  for  the  purpose 
of  conducting  operations  subject  to  this 
Subpart. 

§  3041.1  Use  of  rarface. 

(a)  The  operator  shall  be  entitled  to 
use  only  so  much  of  the  surface  of  the 
lands  subject  to  a  lease  or  license  as  is 
deemed  necessary  and  has  been  desig¬ 
nated  in  an  approved  plan.  This  Subpart 
shall  not  be  construed  to  authorize  any 
use  of  the  Federal  lands  for  a  power 
generation  plant  or  a  commercial  or  in¬ 
dustrial  facility.  Separate  permits  for 
such  uses  must  be  obtained  from  the 
appropriate  agency.  The  operator  shall 
not  be  entitled  to  use  any  mineral  ma¬ 
terials  subject  to  the  Materials  Act  ex¬ 
cept  as  provided  by  Part  3600  of  this 
Chapter. 

(b)  Operatiems  conducted  in  connec¬ 
tion  with  other  authorized  uses  on  the 
same  lands  shall  not  unreasonably  inter¬ 
fere  with  or  oidanger  (^rations  con¬ 
ducted  in  connection  with  uses  author¬ 
ized  under  this  Chapter,  nor  shall  opera¬ 
tions  authorized  and  conducted  pursuant 
to  this  Chapter  unreasonably  interfere 
with  or  endanger  operations  under  any 
lease,  permit,  license,  or  other  use  au¬ 
thorised  pursuant  to  the  provisions  of 
any  other  Act. 
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§  304Y4I  Technical  examination/ e»vi- 
p*nnftental  aueMment. 

Tbe  appropriate  authoiixed  officer, 
with  the  assistance  of  the  Mlnlnt  Super¬ 
visor,  shall  make  a  technical  examina¬ 
tion  and  environmental  assessment  of 
the  area  covered  by  a  competitive  coal 
lease  application  or  on  Bureau  motion, 
pursuant  to  the  provisions  of  this  sec¬ 
tion. 

(a)  The  technical  examination  shall 
include: 

(1)  An  examination  of  the  technical 
aspects  of  the  pr(H>06ec  CH?eratlons  set 
f(»th  in  any  preliminary  data  and  infor¬ 
mation;  and 

(2)  An  evaluation  of  the  impacts  >f 
such  operations  or.  if  on  BLM  motion, 
the  effect  of  coed  leasing  and  develop¬ 
ment,  on  other  land  uses,  resources,  or 
land  management  programs  cm  or  adja¬ 
cent  to  the  area. 

(b)  The  environmental  assessment 
shall  include  an  analysis  of  the  impact 
of  the  proposed  operations  set  forth  in 
any  preliminary  ^ta  and  information 
and  of  alternatives  thereto,  or.  if  on 
BLM  motion,  the  impacts  of  coal  leasing 
and  development  on  the  living  and  non¬ 
living  components  of  the  environment. 

S  3041.2—1  Technical  examination/cn- 
vironmental  aMCssment  report. 

(a)  Following  completion  of  tbe  tech¬ 
nical  examination  and  environmental 
assessment  described  in  the  preceding 
Section,  the  authorized  officer  shall  pre¬ 
pare  a  report  which  sets  forth  recom¬ 
mendations  as  to  (1)  land  which  should 
be  excluded  from  any  lease  or  license  in 
order  to  avoid  mining  where  reclamation 
Is  not  attainable  or  assured,  or  in  recog¬ 
nition  of  other  exclusive  land  use  man¬ 
agement  priorities;  (2>  measures  re¬ 
quired  to  comply  with  the  reclamation 
and  performance  standards  set  forth  in 
this  Subpart;  (3)  necessary  conditions 
and  amoimts  of  bonds  to  cover  estimated 
reclamation  costs  for  areas  that  will  be 
disturbed  during  the  initial  5-year  pe¬ 
riod  of  the  lease,  permit,  of  license;  (4) 
any  additicmal.  more  stringent  require¬ 
ments  needed  in  the  lease  or  license  pur¬ 
suant  to  §  3041.1(e)  of  this  Subpart. 

(b)  If  it  is  recommended  that  a  spe¬ 
cific  area  within  the  applied  tor  lands  be 
excluded  from  a  lease  or  license,  or  mod¬ 
ification  thereof,  the  report  shall  set 
forth  with  reasonable  specificity  the 
facts  upon  which  such  recommendation 
is  based. 

§  3041.2—2  Obligations  and  standards  f>f 
perfomuuKe. 

(a)  Any  operator  who  accepts  a  coal 
lease  or  license  sHall  comply  with,  and 
be  bound  by,  the  general  obligations  and 
standards  of  performance  set  forth  in 
this  section  and  such  additional  and 
more  stringent  specific  requirements  as 
may  be  contained  in  the  terms  and  con¬ 
ditions  of  such  lease  or  license. 

(b)  If  the  appropriate  authorized  of¬ 
ficer  of  the  BLM  determines  that  an  ap¬ 
proved  exploration  or  mining  plan  should 
be  required  to  be  revised  or  supplemented 
to  adjust  to  changed  conditions  or  to 
correct  oversights,  he  may  propose  such 


revision  or  supplement  to  the  Mining  Su¬ 
pervisor  for  aetkm  pursuant  to  the  pro¬ 
visions  of  30  CFR  Part  211  relating  to 
changes  in  plans. 

(c)  Surface  coal  mining  operations 
shall  be  ccmducted  so  as  to  assure  the 
extraction  of  the  coed  resource  to  the 
maximum  extent  possible,  taking  into  ac¬ 
count  existing  technology,  commercially 
available  equipment,  the  cost  of  produc¬ 
tion,  and  the  quality  and  quantity  of  the 
coal  resource,  so  that  future  environ¬ 
mental  disturbance  through  the  resump¬ 
tion  of  mining  will  be  minimised. 

(d)  The  operator  shall,  in  accordance 
with  the  terms  and  conditkms  of  the 
lease  or  licoise  (1)  take  visual  resources 
identified  by  the  Federal  surface  manag¬ 
ing  agency  into  account  in  the  planning, 
design,  location,  and  construction  of  fa¬ 
cilities  on  the  affected  lands;  and  (2) 
take  such  action  as  may  be  needed  to 
minimize,  control,  or  prevent  damage  to 
the  recreational,  cultural,  scientific,  his¬ 
torical  and  known  or  suspected  ar^eo- 
logical  and  paleontological  values  of  the 
land  contained  therein. 

(e)  The  following  performance  stand¬ 
ards  shall  be  applicable  to  the  surface 
effects  of  underground  mining. 

(1)  Each  operator  of  an  underground 
coal  mine  shall  adopt  measures  consist¬ 
ent  with  feasible  known  technology  in 
order  to  prevent  or,  in  those  instances 
where  the  mining  method  used  requires 
planned  subsidence  in  a  predictable  and 
cantrofled  manner,  control  subsidence; 
maximize  mine  stability;  and  maintain 
the  value  and  use  of  surface  lands. 

(2)  Where  pillars  or  panels  are  not  re¬ 
moved  and  controlled  subsidence  is  not 
part  of  the  mining  plan,  pillars  or  panels 
of  adequate  dimensions  shall  be  left  to 
assure  stability  giving  due  consideration 
of  the  thickness  and  strength  character¬ 
istics  of  the  coal  beds  and  of  the  strata 
above  and  immediately  below  the  coal 
bed. 

Cf)  The  following  performance  stand¬ 
ards  shall  be  applicable  to  all  coal  ex¬ 
ploration.  development,  mining,  prepa¬ 
ration,  handling,  and  reckunati^  oper¬ 
ations  on  the  surtace  of  lands  subject  to 
this  Subi>art  except  as  otherwise  pro¬ 
vided  by  the  action  of  the  Secretary  un¬ 
der  30  (TFR  211.75(a) : 

(1)  The  operator  shall  reclaim  af¬ 
fected  lands  pursuant  to  his  approved 
plan,  as  contemporaneously  as  practi¬ 
cable  with  operations,  to  a  condition 
capable  of  supporting  all  practicable 
uses  which  such  lands  were  capable  of 
supporting  immediately  prior  to  any 
exploration  or  mining,  or  equal  or  bet¬ 
ter  uses  that  have  been  approved  in  ac¬ 
cordance  with  this  Subpart. 

(2)  The  operator  shall  replace  over¬ 
burden  apd  waste  materials  in  the  mined 
area  by  backfilling  (compacting,  where 
necessary,  to  ensure  stability  or  to  pre¬ 
vent  leaching  of  toxic  materials) .  grad¬ 
ing  or  other  means,  so  as  to  cover  all 
acid-forming  or  other  toxic  materials 
and  eliminate  hlghwalls  and  spoil  piles 
and  restore  the  approximate  original 
contour.  Where  the  thickness  of  the 
coal  deposits  relative  to  the  volume  of 
overburden  is  large  and  where  the  over¬ 


burden  and  other  spoil  and  waste  mate¬ 
rials  are  either  msuffleient  or  more  than 
sufficient  to  restore  the  approximate 
(Miglnal  contour,  tbe  operator  shall,  in 
order  to  provide  adequate  drainage, 
backfill,  grade,  and  where  necessary, 
compact,  using  all  available  overburden 
or  spoil  material,  to  obtain  the  lowest 
practicable  grade,  which  shall  in  any 
event  be  less  than  the  angle  of  repose. 
Excess  overburden  or  other  spoil  mate¬ 
rial  shall  be  fully  reclaimed  in  accord¬ 
ance  with  the  requironents  o^  this  Bub- 
part.  Variance  from  the  requirements 
of  subparagraphs  (1)  and  (2)  of  this 
paragraph  may  be  allowed  in  an  ap¬ 
proved  mining  plan  if  the  Director  of 
the  (3eological  Survey,  with  the  con¬ 
currence  of  the  Ihrector  of  the  Bureau 
of  Land  Management  or  tbe  comparable 
appropriate  authorized  officer,  deter¬ 
mines  that  unusual  physical  cemditions 
at  the  site,  such  as  steeply  dipping  coal 
beds  or  multiple  seam  miifing.  exist,  and 
such  conditions  make  backfilling  pursu- 
smt  to  such  requirements  impracticable 
as  a  result  of  the  volume  of  material 
excavated  or  environmentally  undesira¬ 
ble  as  a  result  of  the  duration  of  the 
operation. 

(3)  Tbe  operator  shall  stabilize  and 
protect  all  surface  areas,  including  spoil 
piles,  affected  by  tbe  c^  mining  and 
reclamation  operation,  to  effectively  con¬ 
trol  slides,  erosion,  subsidence,  and  at¬ 
tendant  air  and  water  pollution. 

(4)  The  operator  shall  remove  top¬ 
soil  separately,  for  replacement  on  the 
backfill  area,  and  if  not  so  utilized  imme¬ 
diately.  segregate  it  in  a  separate  pile 
from  other  spoil.  When  topsoil  is  not  to 
be  replaced  on  a  backfill  area  within  a 
time  short  enough  to  avoid  deterioration, 
the  operator  shall  establish  and  main¬ 
tain  an  ai)proved  quick  growing  vegeta¬ 
tive  cover  or  employ  other  aptproved 
measures  so  that  the  topsoil  is  protected 
from  wind  and  water  erosion  and  estab¬ 
lishment  of  noxious  plant  species,  and  is 
in  a  condition  for  sustaining  vegetation 
when  used  during  reclamation.  If  top¬ 
soil  is  of  insufficient  quantity  or  of  poor 
quality  for  sustaining  vegetation,  and 
if  other  excavated  materials  can  be 
shown  to  be  more  suitable  for  revegeta¬ 
tion.  then  the  operator  may  be  author¬ 
ized  in  the  approved  plan  to  remove, 
segregate,  protect,  and  utilize  in  a  like 
manner  such  other  materials. 

(5)  The  operator  shall  ensure  that 
water  impoundments,  water  retention 
facilities,  dams,  or  settling  ponds  have 
been  set  forth  in  an  approved  plan,  and 
ensure  that: 

(i)  Any  such  facility  is  adequate  for 
its  intended  purposes  and  the  quality 
and  quantity  of  impounded  water  will 
be  suitable  for  its  Intended  use. 

(ii)  Any  such  facility  is  designed, 
located,  built,  used,  and  maintained  in 
accordance  with  sound  engineering 
standards  and  practices  and  applicable 
Federal  and  State  laws  and  regulations, 
to  ensure  that  such  facilities  win  have 
necessary  stability  with  an  adequate 
margin  of  safety. 

(ill)  Final  grading  win  provide  ade¬ 
quate  safety  and  access  for  proposed  or 
reasonably  anticipated  water  users. 
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(iv)  Such  facilities  will  not  have  a 
significant  adverse  impact  on  the  water 
resources  utilized  by  adjacent  or  sur¬ 
rounding  landowners  for  agricultural,  in¬ 
dustrial,  recreational,  or  dcMnestic  uses, 
provided,  however,  that  this  subpara¬ 
graph  shall  not  be  deemed  or  construed 
to  increase  or  diminish  any  property 
rights  to  any  water  held  by  any  person. 

(V)  No  mine  or  processing  waste  is 
used  in  the  construction  of  such  facilities 
imless  authorized  in  the  approved  plan. 

(6)  The  operator  shall  cover  or  plug 
all  auger  mine  holes  with  noncombustible 
and,  where  necessary  to  minimize  control 
or  prevent  harmful  drainage,  impervious 
material. 

(7)  The  operator  shall  utilize  the  best 
practicable  commercially  available  tech¬ 
nology  to  minimize,  control  or  prevent 
disturbances  of  the  prevailing  quality, 
quantity  and  flow  of  water  in  surface  and 
groimd  water  systems,  and  of  the  pre¬ 
vailing  erosion  and  deposition  conditicms 
at  the  mine  site  and  in  affected  offsite 
areas,  both  dining  and  after  coal  mining 
operations  and  reclamation,  by: 

(i)  Controlling  acid  or  toxic  drainage 
and  the  adverse  consequences  thereof  by 
such  measures  as,  but  not  limited  to, 
diverting  surface  nmoff  water  away  from 
disturbed  areas;  excluding  oxygen  from, 
or  restricting  the  fiow  of  water  through 
acid  or  toxic-producing  minerals;  treat¬ 
ing  drainage  to  reduce  acid  or  toxic  con¬ 
tent  which  adversely  affects  downstream 
water  upon  being  released  to  water 
courses;  and  casing,  sealing,  or  otherwise 
treating  drill  holes,  shafts,  and  wells  to 
keep  acid  or  toxic  drainage  from  entering 
ground  and  surface  waters. 

(ii)  Conducting  surface  mining  opera¬ 
tions  so  as  to  minimize,  control,  or  pre¬ 
vent  (A)  contributions  of  suspended  sol¬ 
ids  to  streamfiow  or  runoff  outside  the 
mining  site  above  natural  levels  under 
seasonal  fiow  conditions  as  measured  for 
a  period  and  at  sites  determined  by  the 
Mining  Supervisor,  in  consultation  with 
the  appriHiriate  authorized  officer,  and 
(B)  except  where  specifically  authorized 
in  an  approved  plan,  deepening  or  en¬ 
larging  of  stream  channels  where  opera¬ 
tions  include  the  discharge  of  water  from 
mines. 

(iii)  Removing  or  modifying  sUtation 
structures  after  disturbed  areas  are  re¬ 
vegetated  and  stabilized  unless  otherwise 
authorized  by  the  Mining  Supervisor  in 
an  approved  plan,  with  the  concurrence 
of  the  appropriate  authorized  officer,  pro¬ 
vided,  however,  that  any  siltation  struc¬ 
ture  retaining  water  shall,  in  any  event, 
be  subject  to  the  requirements  of  §  3041.- 
2-2(f)  (5)  of  this  Subpart. 

(iv)  Protecting  the  quality,  quantity 
and  fiow,  including  depth  of  fiow,  of  up¬ 
stream  and  downstream  surface  and 
ground  water  resources  of  those  valley 
fi(x>rs  which  provide  water  sources  that 
support  significant  vegetation  or  supply 
significant  quantities  of  water  for  other 
purposes,  by  such  measures  as,  but  not 
limited  to,  relocating  and  maintaining 
the  gradients  of  stream,  avoiding  mining 
instsdling,  reestabli^ing  or  replacing  .ac- 
quifers  or  acquicludes,  and  replacing 
soils,  provided,  however,  that  this  sub¬ 


paragraph  shall  not  be  deemed  or  con¬ 
strued  to  increase  or  diminish  any  prop¬ 
erty  rights  to  any  water  held  by  any  per¬ 
son. 

(8)  The  operator  shall:  (i)  Treat  or 
dispose  of  all  rubbish  and  noxious  sub¬ 
stances  in  a  manner  designed  to  mini¬ 
mize,  control  or  prevent  air  and  water 
pollution  and  the  hazards  of  ignition 
and  combustion. 

(ii)  Dispose  of  all  waste  resulting 
from  the  mining  and  preparation  of  coal 
in  a  manner  designed  to  minimize,  con¬ 
trol  or  prevent  air  and  water  pollution 
and  hazards  of  ignition  and  combustion. 
Where  surface  disposal  of  solid  wastes 
in  areas  other  than  the  mine  workings 
or  other  excavaticms  has  been  author¬ 
ized  in  the  approved  plan,  stabilize  such 
waste  including,  where  necessary,  con¬ 
structing  waste  piles  in  compacted  lay¬ 
ers  with  the  use  of  incombustible  and 
impervious  materials;  shape  waste  piles 
to  be  compatible  with  the  natural  sur¬ 
roundings  and  terrain;  cover  with  top¬ 
soil  or  other  suitable  material  in  accord¬ 
ance  with  subparagraph  (f )  (4)  of  this 
section;  and  revegetate  in  accordance 
with  subparagraph  (f)  (13)  of  this  sec¬ 
tion.  All  impoundments  of  liquid  wastes 
shp.U  comply  with  the  requirements  of 
subparagraph  (f )  (5)  of  this  Section. 
Waste  containing  coal  in  such  quantity 
that  it  may  be  later  separated  from  tl.\e 
waste  by  washing  or  other  means  shall 
be  stored  separately. 

(9)  Except  as  provided  herein,  the  op¬ 
erator  shall  not  conduct  excavation, 
drilling,  or  blasting  operations  within 
200  feet  ot  an  active  or  abandoned  un¬ 
derground  mine.  Where  it  can  be  estab¬ 
lished  by  certified  maps  or  inspection  of 
such  an  underground  mine  that  such 
activities  may  be  conducted  without 
danger  of  interference  with,  or  penetra¬ 
tion  of,  an  underground  mine,  they  may 
be  authorized  in  an  approved  plan  to  be 
conducted  up  to  but  not  less  than  25  feet 
from  such  underground  mine  provided 
that  nothing  In  this  paragraph  shall 
preclude  daylighting  or  similar  surface 
coal  mining  activities  intended  to  im¬ 
prove  resourdfe  recovery,  abate  water 
pollution,  or  eliminate  public  hazards  re¬ 
sulting  from  such  underground  mines. 

(10)  To  prevent  personal  Injury  or 
damage  to  public  and  private  property, 
the  operator  shall  use  explosives  only  in 
accordance  with  all  applicable  Federal 
and  State  laws  and  an  approved  plan 
and  shall: 

(i)  Provide  adequate  advance  written 
notice,  by  publication  and/or  posting  of 
planned  blasting  schedules,  to  local  gov¬ 
ernments  and  to  residents  who  might  be 
affected  by  the  use  of  such  explosives, 
and  maintain  a  log  of  the  magnitudes 
and  times  of  blasts  for  a  period  of  at 
least  two  years. 

(11)  Limit  the  size,  timing,  and  fre¬ 
quency  of  blasts,  as  determined  by  the 
physical  conditions  of  the  site. 

(11)  The  operator  shall  design  to  ap¬ 
plicable  standards,  construct,  maintain 
and,  when,  no  longer  necessary  and  un¬ 
less  otherwise  authorized  in  an  approved 
plan,  remove,  all  roads,  pipelines,  power¬ 
lines  and  similar  utility  access  facilities 


and  associated  bridges,  culverts  and 
ditches,  into  and  across  the  site  of  op¬ 
erations,  in  a  manner  that  will  mini¬ 
mize  control  or  prevent  erosion  and  sil¬ 
tation,  fugitive  dust,  pollution  of  water, 
damage  to  fish  or  wildlife  or  their  habi¬ 
tat  and  public  or  public  property. 

(12)  (i)  Roads  shall  not  be  surfaced 
with  any  acid  or  toxic  producing  ma¬ 
terial.  No  access  roads  will  be  construct¬ 
ed  unless  (A)  the  operator  shall  have 
first  submitted  a  surveyed  profile  ac¬ 
companied  by  typical  cross-sections  of 
the  road  and  ditches,  showing  pipe,  en¬ 
trance,  exit  channels  and  sediment  con¬ 
trol  structures  and  other  structures  or 
configurations  to  be  used  on  the  road 
to  meet  performance  standards  and  (B) 
the  l(x;ation  shall  have  bee».marked  and 
inspected,  and  approved  by  the  Mining 
Supervisor,  in  consultation  with  the  ap¬ 
propriate  authorized  officer  and  the  sur¬ 
face  owner,  if  other  than  the  United 
States. 

(ii)  No  access  road  shall  be  constructed 
in  a  stream,  nor  shall  any  stream  or 
stream  bed  be  used  as  an  access  road. 
Insofar  as  possible,  all  roads  shall  be 
located  on  benches,  ridges,  and  flatter 
slopes  to  enhance  stability  and  minimize 
disturbance.  Stream  fordings  shall  be 
avoided  and  the  normal  seasonal  fiow 
and  the  normal  seasonal  sediment  load 
shall  not  be  detrimentally  affected  by 
access  roads  in  a  continuous  fashi^on 
that  results  in  harm  to  the  aquatic  eco¬ 
system.  Provided,  however,  that  nothing 
in  this  subparagraph  shall  be  construed 
to  prohibit  relocation  or  alteration  of 
such  beds  or  chaimels  pursuant  to  the 
provisions  of  this  Subpart  and  as  set 
forth  in  an  approved  plan. 

(iii)  For  the  purpose  of  paragraph 
(f)  (12)  (1).  of  this  sectiop,  “access  roaiis’' 
shall  not  include  temporary  roads  con¬ 
structed  within  a  working  pit  for  the 
purpose  of  use  by  equipment  and  person¬ 
nel  for  access  to  the  coal  being  mined. 

(13)  (i)  The  operator  shall,  except 
where  other  reclamation  based  uix>n 
post-mining  land  use  and  not  requiring 
revegetation  pursuant  to  the  require¬ 
ments  of  this  section  is  expressly  pro¬ 
vided  for  in  an  approved  plan,  establish 
on  regarded  areas  and  al}  other  affected 
lands  a  diverse  vegetative  cover,  native 
to  the  area  and  capable  of  regeneration 
and  plan  succession  at  least  equal  in 
density  and  permanence  to  the  natural 
vegetation  provided,  however,  that  the 
Mining  Supervisor,  with  the  concurrence 
of  the  appropriate  authorized  officer  may 
allow  the  use  of  approved  mixtures  of 
introduced  or  native  species  where  pref¬ 
erable  to  achieve  quick  cover  or  assure 
successful  revegetation.  In  approving 
such  mixture,  preference  will  be  given 
to  non-toxious  species. 

(ii)  The  operator's  responsibility  and 
liability  under  his  performance  bond  for 
revegetation  of  each  planting  area  -^hall 
extend  until  such  time  as  the  appropriate 
authorized  officer,  in  consultation  with 
the  Mining  Supervisor  and  the  surface 
owner,  if  other  than  the  United  States, 
determines  that  successful  revegetation 
in  compliance  with  subparagraph  (i)  of 
this  subsection  has  (xscurred,  provided, 
however,  that  this  period  shall  extend  for 
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a  twtntmiim  of  five  full  years  after  the 
first  planting,  and  for  a  total  period  of 
liability  not  to  exceed  10  years  from  the 
original  planting;  and  further  provided 
that, 

(A)  Where  the  appropriate  officer.  In 
consultation  with  the  Mining  Super¬ 
visor,  determines  that  natural  c(mdl- 
tlons  such  as  annual  precipitation,  soil 
characteristics  and  native  vegetation  are 
stable  and  favor  rapid  revegetation,  and 
that  revegetation  pursuant  to  subpara¬ 
graph  (1)  of  this  subsection  is  likely  to 
occur  bef  ex’s  the  expiration  of  such  nilni- 
mum  period,  he  may  specify  in  the  lease, 
permit,  or  license  that  such  minimum 
period  will  not  apply  with  respect  to 
scMne  or  all  of  the  lands  included  in  such 
lease,  permit  or  license;  and 

(B)  Where  during  any  such  minimum 
period  such  authorized  officer,  in  con¬ 
sultation  with  the  Mining  Supervisor  and 
the  surface  owner,  if  other  than  the 
United  States,  determines  that  natural 
conditions  such  as  annual  precipitation 
and  soil  characteristics  are  sufficiently 
unstable  so  as  to  favor  only  slow  and 
uncertain  revegetation,  he  may  reemn- 
mend  to  the  Mining  Supervisor  that  the 
liability  of  the  operator  be  extended  for 
a  period  of  up  to  five  years  beyond  the 
period  initially  established,  if  the  finan¬ 
cial  liability  that  would  be  incurred  by 
the  operator  as  a  result  Is  reasormbly 
commensurate  with  the  Increased  prob¬ 
ability  of  successful  revegetation. 

(ill)  During  the  relevant  period 
liability,  the  Mining  Supervisor  and  the 
appropriate  authorized  officer  shall  joint¬ 
ly  inspect  and  evaluate  the  revegetated 
areas  pursuant  to  subparagraph  3041.6 

(b)  (2)  hereof. 

(14)  The  operator  shall:  (i)  Except 
as  provided  in  subparagraph  (li)  hereof, 
allow  public  access  to  and  upon  Federal 
lands  subject  to  his  lease,  permit,  or  li¬ 
cense  for  all  lawful  and  proper  purposes, 
except  where  such  access  would  unduly 
interfere  with  his  authorized  use. 

<ii)  Regulate  public  access,  vehicular 
traffic,  and  wildlife  or  livestock  grazing 
in  all  areas  of  active  operations.  Includ¬ 
ing  lands  undergoing  reclamation,  in 
order  to  protect  the  public,  wildlife  and 
livestock  from  hazai^  associated  with 
such  operations,  and  to  protect  revege¬ 
tated  areas  fnxn  unplanned  and  uncon¬ 
trolled  grazing.  For  this  purpose,  the 
operator  shall  provide  warning  signs, 
fencing,  flagmen,  barricades,  and  other 
safety  and  protective  measures  as  may 
be  necessary. 

(15)  Coal  storage  areas  shall  be  de¬ 
signed  and  maintained  so  as  to  eliminate 
fire  hazards  from  spontaneous  combus¬ 
tion  and  other  accidential  ignitkm.  If  a 
coal  seam  exposed  by  surface  mining  or 
an  accumulation  of  slack  coal  or  com¬ 
bustible  waste  becomes  Ignited  during  the 
term  of  a  lease,  the  operator  shall  imme¬ 
diately  take  all  necessary  steps  to  extin¬ 
guish  the  fire. 

( 16)  Upon  completion  or  temporary  or 
permanent  abandonnoent  of  mining 
operations  in  all  or  any  part  of  a  strip 
pit,  the  face  of  the  coal  shall  be  covered 
wi^  noncombustiblc  material  that  will 
effectivdy  protect  the  coal  bed  from  be- 

ignited. 


(17)  The  driving  of  any  underground 
openings  by  auger  or  other  methods  fnun 
any  strip  pit  shall  not  be  undertaken 
except  as  specifically  approved  by  the 
kfinlng  Supervisor,  in  an  approved  plan. 

§3041.3  Complianrc  or*  performance 
bond. 

(a)  The  provisions  of  Subpart  3504  of 
this  Chapter  are  hereby  made  applica¬ 
ble  to  this  subpart.  In  addition  each  com¬ 
pliance  txmd  will  be  conditioned  upon 
faithful  compliance  with  the  regulaticms 
in  this  subpart  and  any  additional  terms 
smd  conditiems  of  the  lease  or  license. 

(b)  Prior  to  issuing  a  lease  or  license, 
the  authorized  officer,  after  consultation 
with  the  Mining  Supervisor,  shall  ensure 
that  the  amount  of  the  compliance  bond 
or  bonds  to  be  furnished  is  sufficient  to 
ensure  reclamation  in  accordaiiCe  with 
the  performance  and  reclamation  stand¬ 
ards  in  i  3041.2-2.  and  with  the  terms 
and  conditions  of  the  lease  or  license. 

(c)  An  application  for  a  lease  or  license 
may  be  denied  any  applicant  or  offeror 
who  has  previously  forfeited  a  bond  be¬ 
cause  of  failure  to  comply  with  an  ap¬ 
proved  plan  unless  the  affected  lands 
covered  by  such  plan  have  been  re¬ 
claimed  without  cost  to  the  Federal  Gov¬ 
ernment.  Nothing  in  this  subparagraph 
shall  be  deemed  to  modify  or  limit  any 
discretionary  authority  of  the  author¬ 
ized  officer  of  the  BLM  otherwise  to  deny 
for  cause  any  application  for  a  lease  or 
license. 

(d)  Once  a  lease  or  license  has  been 
issued  the  authorized  officer,  after  con¬ 
sulting  with  and  receiving  the  recom¬ 
mendation  to  increase  or  to  release  in 
whole  or  in  part  any  compliance  bond  or 
bonds  so  that  the  amount  of  the  com¬ 
pliance  bond  or  bonds  will  at  all  times  be 
sufficient  to  cover  the  estimated  costs  of 
completion  of  the  remaining  reclamation 
requirements  of  the  approved  plan  and  of 
the  terms  and  conditions  of  the  lease 
or  license. 

§  3041.4  Procedures  and  public  partic¬ 
ipation. 

Written  iindinos.  Except  as  may  be 
otherwise  expressly  set  forth  in  this  Sub¬ 
part,  decisions  and  determinations  of 
any  appropriate  authorized  officer  act¬ 
ing  pursuant  to  this  Subpart  or  to  30 
CFR  Part  211  with  respect  to  isstiance 
of  leases,  approval  of  mining  idans  or 
modifications  thereof,  and  abandonment 
of  operations  shall  be  in  writing,  shall 
set  forth  with  reasonable  specificity  the 
facts  and  the  rationale  upon  which  such 
decisions  or  determinations  are  based, 
and  shall  be  available  for  public  inspec¬ 
tion  during  normal  business  hours  at 
the  offices  of  such  officer. 

§  3041.5  Completion  of  operations  and 
abandonment. 

(a)  Grading  and  backfiUing.  Upon 
completion  ot  backfilling  and  grading  as 
required  the  approved  plan  and  prior 
to  replacing  tcgxoil  and  revegetation,  the 
operator  shall  submit  a  report  thereon, 
in  duplicate,  to  the  Mining  Supervisor 
and  request  inspection  for  aig)rovaL 
Whenever  it  is  determined  by  such  in¬ 


spection  that  the'  backfilling  and  grading 
has  met  the  requirements  of  the  ap¬ 
proved  plan,  the  Mining  Supervisor  shall 
recommend  to  the  appropriate  author¬ 
ized  officer  release  of  an  appropriate 
amo\mt  of  the  compliance  bond  for  the 
area  satisfactorily  bcudLfllled  and  graded. 

(b)  Temporary  abandonment.  In  areas 
in  which  ttere  are  no  current  operations, 
but  operations  are  to  be  resiuned  under 
an  approved  plan,  the  operator  shall  sub¬ 
stantially  backfill,  fence,  protect,  or 
otherwise  effectively  close  all  surface 
(H)enings.  auger  holes,  areas  prone  to 
subsidence,  and  surface  facilities  or 
workings  which  are  a  hazard  to  people  or 
animals.  Conspicuous  signs  shall  be 
posted  prohibiting  entrance  of  unauthor¬ 
ized  persons.  All  siich  protective  meas¬ 
ures  shall  be  maintained  in  a  secure  con- 
dlticm  until  such  operations  are  resinned 
or  ijermanently  abatuloned. 

(c)  Permanent  abandonment.  Before 
permanent  abandonment  of  exploraticm 
or  mining  operations,  all  openings  and 
excavations,  including  water  discharge 
points,  shall  be  closed  or  backfilled,  or 
otherwise  permanently  dealt  with  in  ac- 
c(xdance  with  sound  engineering  prac¬ 
tices  and  according  to  the  approved 
plan.  Drill  hc^es,  trenches,  and  other 
excavations  for  exploration,  develop¬ 
ment  or  prospecting  shall  be  abandoned 
In  such  a  manner  as  to  protect  the  sur¬ 
face  and  not  to  endanger  any  present  or 
future  underground  operatiems  or  any 
deposit  of  (ril.  gas.  other  mineral  re¬ 
sources,  or  ground  water.  Methods  of 
abandonment  shall  be  approved  in  ad¬ 
vance  by  the  Mining  Supervisor  in  an  ap¬ 
proved  plan,  and  may  Include  backfilling, 
regrading,  revegetatiem,  cementing,  and 
capped  casing,  or  combinations  of  these, 
or  other  methods.  Reclamation  and 
clean-up  of  surface  areas  around  and 
near  permanently  abandoned  under- 
groimd  or  surface  mines,  including,  ex¬ 
cept  where  otherwise  expressly  provided 
In  an  approved  plan,  removal  of  equip¬ 
ment  and  structures  related  to  the  min¬ 
ing  operation,  shall  commence  without 
delay  following  cessation  mining 
operations.  Areas  affected  by  access 
roads  win  be  graded,  drained,  and  re¬ 
vegetated  in  accordance  with  the  ap¬ 
proved  Mining  Plan  and  therein  ap¬ 
proved  post  mining  land  use  prior  to  bond 
release.  In  the  event  that  access  or  haul 
roads  are  intended  to  remain  after  aban- 
d<xunent  of  the  operation,  pursuant  to 
I  3041.2-2(f)  (11)  of  this  Subpart,  they 
must  be  designed  and  constructed  so  as  to 
be  permanently  stabilized  using  adequate 
drains,  water  barriers,  and  other 
praetkM. 

(d)  Notice  of  abandonments  release  of 
bond.  (1)  Not  less  than  30  days  prior  to 
cessation  or  abandonment  ot  operations, 
the  operator  shall  submit  to  the  Bffining 
SupeiVisor,  in  duplicate,  a  iM>tiee  of  his 
intention  to  cease  or  abandmi  operations, 
together  with  a  statement  of  the  exact 
number  of  acres  affected  by  his  opera¬ 
tions.  the  extent  and  kind  of  reclamation 
accomplished,  and  a  statement  as  to 
the  structures  and  other  facilities  that 
are  to  be  removed  from  or  remain  on  the 
leased  or  licensed  lands. 
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(2)  Upon  receipt  of  such  notice,  the 
Mining  Supervisor  and  the  appropriate 
authorized  officer  or  officers  shall 
promptly  make  a  joint  inspection  to  de¬ 
termine  whether  all  operations  have  l^n 
completed  in  accordance  with  the  terms 
and  conditions  of  all  leases,  permits,  and 
licenses,  and  with  the  requirements  of 
approved  operating  plan,  'l^ere  the  op¬ 
erator  has  compiled  with  all  such  terms, 
conditions  and  requirements  and  the 
regulations  of  this  Subpart  the  Mining 
Supervisor  shall  recommend  to  the 
appropriate  authorized  officer  that  the 
appropriate  period  of  bonded  liability  be 
terminated. 

(3)  When  the  surface  of  lands  in  a 
lease  permit  or  license  is  not  owned  by 
the  United  States  the  Mining  Supervisor 
shall  notify  the  surface  owner  and  solicit 
and  take  into  account  his  comments  be¬ 
fore  recommending  to  the  appropriate 
authorized  officer  that  the  period  of  such 
bond  liability  be  terminated. 

§  304 1 .6  Reports. 

(ai  Operations.  The  operator  shall  file 
with  the  Mining  Supervisor  within  30 
daysUfter  the  end  of  each  calendar  year, 
and  within  80  days  after  any  temporary 
or  permanent  abandonment  of  opera¬ 
tions,  a  report,  in  duplicate,  containing 
the  following  with  respect  to  his  opera¬ 
tions  or  the  operations  subject  to  such 
abandonment. 

( 1 )  Serial  number  of  the  lease,  permit, 
or  license  and  a  description  of  the  lands 
affected  by  operations. 

(2)  The  number  of  acres  disturbed  and 
the  niunber  of  acres  reclaimed.  Including 
areas  on  which  revegetation  is  being 
conducted. 

(3)  A  description  of  the  reclamation 
work  remaining  to  be  done  on  lands  dis¬ 
turbed. 

(b)  Revegetation.  (1)  The  operator 
shall  file  a  report,  in  duplicate  with  the 
Mining  Supervisor  within  30  days  after 
each  planting  is  completed.  The  report 
shall;  (1)  Identify  the  lease  or  license; 
(11)  Show  the  types  of  planting  or  seed¬ 
ing,  including  mixtures  and  amoimts; 
(ill)  Show  the  date  of  planting  or  seed¬ 
ing;  (iv)  Identify  or  describe  the  planted 
or  seeded  lands;  (v)  Describe  any  sur¬ 
face  manlpulatlcm,  mulching,  fertiliza¬ 
tion,  and  Irrigation  procedures.  If  any, 
and  contain  such  other  Information  as 
may  be  considered  relevant. 

(2)  The  Mining  Supervisor  and  the 
authorized  officer  of  the  Federal  surface 
managing  agency  shall,  as  soon  as  possi¬ 
ble  after  each  full  growing  season,  joint¬ 
ly  inspect  and  evaluate  the  revegetated 
areas  to  determine,  in  consultation  with 
the  surface  owned  if  other  than  the 
United  States,  whether  satisfactory 
vegetative  growth  has  been  estaUished, 
or  whether  additional  revegetation  ef¬ 
forts  should  be  ordered  pursuant  to  30 
CFR  211.62(b)  (2). 

§  3041.7  Notice  of  noncomplianee:  Rev¬ 
ocation. 

(a)  The  appropriate  authorized  offi¬ 
cer  and  the  Mining  Supervisor  shall  have 
the  rlidit  to  enter  upon  the  lands  siffiject 
to  this  Subpart  under  lease  or  license, 
at  any  reasonable  time. 


(b)  If  an  appropriate  authorized  of¬ 
ficer  discovers  that  an  operator  is  con¬ 
ducting  on  lands  subject  to  this  subixuii 
activities  which  are  not  in  compliance 
with  the  requirements  of  a  least  or  li¬ 
cense,  applicable  regulaticms,  or  an  ap¬ 
proved  plan  and  such  activities  do  not 
threaten  immediate  and  serious  dam¬ 
age  to  the  environment,  resources,  or 
the  health  and  safety  of  the  public,  such 
authorized  officer  shall  or,  in  the  case  of 
an  appropriate  authorized  officer  of  any 
Federal  surface  managing  agency  not  in 
the  Department  of  the  Interior,  may 
refer  the  matter  to  the  Mining  Super¬ 
visor  for  remedial  action  pursuant  to  30 
CFR  211.72(a). 

(c)  If  an  appropriate  authorized  of¬ 
ficer  discovers  that  an  operator  is  con¬ 
ducting  on  lands  subject  to  this  subpart 
activities  which  are  not  in  compliance 
with  the  requirements  of  a  lease  or  li¬ 
cense,  applicable  regulations  or  an  ap¬ 
proved  plan  and  such  activities  threaten 
immediate  and  serious  damage  to  the 
environment,  resources,  or  the  health 
and  safety  of  the  public,  and  the  Mining 
Supervisor  is  not  available  for  appro¬ 
priate  remedial  action  pursuant  to  30 
CFR  211.72(c),  such  authorized  officer 
may  order  the  immediate  cessation  of 
such  activities  and  shall  promptly  notify 
the  Mining  Supervisor.  Upon  such  noti¬ 
fication,  the  Mining  Supervisor  shall  or¬ 
der  immediate  remedial  action  pursuant 
to  30  CFR  211.72(c). 

(d)  Failure  of  the  operator  to  take 
action  in  accordance  with  an  order  for 
cessation  of  activities  issued  pursuant  to 
paragraph  (c)  of  this  section,  or  with  a 
written 'notice  of  noncompliance  issued 
by  the  Mining  Supervisor  in  accordance 
with  the  provisions  of  30  CFR  211.72 
shall  be  groxmds  for  suspension  of  the 
operation  and  for  possible  cancellation 
of  the  lease,  permit,  or  license  in  accord¬ 
ance  with  the  regulations  in  43  CFR 
3500  of  this  Chapter. 

§  3041.8  Variances. 

(a)  Variances  from  compliance  with 
the  performance  standards  set  forth  in 
this  subpart  may  be  allowed  as  part  of 
an  approved  mining  plan  imder  either 
of  the  following  circumstances: 

(1)  Where  an  applicant  states  in  a 
proposed  plan  or  modification  thereof 
that  he  cannot  meet  a  performance 
standard  specified  In  subparagraphs 
3041.2-2(f)  (2),  (4),  (6),  (11),  (12)  or 
(13)  of  this  subpart,  he  may  request 
a  variance  from  such  pertormance 
standard  where  such  variance  would  be 
compatible  with  the  approved  post  min¬ 
ing  land  use,  and  shall  support  his  re¬ 
quest  with  appropriate  Information  dem¬ 
onstrating  the  need  therefor.  The  Min¬ 
ing  Supervisor,  after  consultation  with 
the  iq^roprlate  authorized  c^cer  and 
the  surface  owner,  if  other  than  the 
United  States,  may  approve  or  disap¬ 
prove  such  variance,  and  shall  advise  the 
ai^licant  and  sq>prove  or  disi^rove  the 
proposed  plan  or  modification  accord¬ 
ingly; 

(2)  Where  an  applicant  proposes  a 
post-mining  land  use  that  is  substan¬ 
tially  different  from  the  land  use  imme¬ 
diately  prior  to  any  exploration  and 


mining,  the  Mining  Supervisor,  with  the 
concurrence  of  the  ai^ropriate  author¬ 
ized  officer  and  after  consultaticm  with 
the  surface  owner,  if  other  than  the 
United  States,  may  approve  a  mining 
plan  containing  variances  from  the  per¬ 
formance  standards  of  30  CFR  211  and 
§  3041.2-2(f)  hereof,  provided  that: 

(A)  After  consultation  with  the  ap¬ 
propriate  land  use  planning  agencies,  if 
any,  the  propos^  development  is 
deemed  to  constitute  an  equal  or  better 
economic  or  public  use  of  the  affected 
land,  as  compared  with  the  premining 
use. 

(B)  The  granting  of  such  variance  is 
essential  to  achieving  the  proposed  post 
mining  land  use. 

(C)  The  applicant  presents  specific 
plans  for  the  proposed  post  mining  land 
use  and  appropriate  assurances  that 
such  use  will  be:  (i)  Compatible  with 
adjacent  land  uses;  (ii)  Supported  by 
commitments  and  assured  of  investment 
from  public  agencies  where  appropriate; 
(iii)  Practicable  with  respect  to  private 
financial  capability  for  completion  of 
the  proposed  development;  (Iv)  Planned 
pursuant  to  a  schedule  made  part  of  the 
proposed  mining  plan  so  as  to  integrate 
the  mining  operation  and  reclamation 
with  the  post  mining  land  use;  (v)  De¬ 
signed  by  qualified  personnel  in  con¬ 
formance  with  professional  standards  in 
order  to  assure  the  stability,  drainage, 
and  configuration  necessary  for  the  in¬ 
tended  use  of  the  site. 

(D)  To  the  degree  possible  and  taking 
into  account  the  subjective  nature  of 
the  assessment,  the  applicant  has  con¬ 
sidered  the  impact  of  the  proposed  land 
use  on  the  aesthetic  character  of  the 
area  by  consulting  with  inhabitants  of 
the  area,  and  utilizing  expertise  in  the 
landscape  and  geomorphologic  fields. 

(b)  Any  application  for  a  variance 
pursuant  to  paragraph  (a)  of  this  sec¬ 
tion  shall  demonstrate  that  any  pro¬ 
posed  disturbance  of  land  above  a  high- 
wall  will  facilitate  compliance  with  the 
environmental  protection  and  perform¬ 
ance  standards  set  forth  in  this  subpart. 

(c)  Any  application  for  variance  pur¬ 
suant  to  paragraph  (a)  of  this  section 
which  proposes  to  place  spoil  or  other 
material  on  the  downslope  below  the 
bench  used  to  mine  an  area  classed  as 
"steep  slope,"  shall  demonstrate  to  the 
satisfaction  of  Mining  Supervisor  that 
the  permanent  or  temporary  sediment 
loads  in  the  receiving  drainages  and 
reclamation  to  the  post-mining  land  use 
wUl  not  have  significant  adverse  effects 
upon  the  aesthetics  of  the  area. 

(d)  All  variances  granted  pursuant  to 
this  section  shall  be  reviewed  by  the  Min¬ 
ing  Supervisor  and  the  appropriate  au¬ 
thorized  officer  not  more  than  three  years 
after  granting  of  the  variance  and  in¬ 
corporation  in  the  mining  plan,  to  ensure 
that  the  development  is  proceeding  in 
accordance  with  the  terms  of  the  ap¬ 
proved  plan  and  the  terms  and  condi- 
ticms  of  any  lease,  permit,  or  license. 

(e)  An  operator  may  apply  for  a  vari¬ 
ance  pursuant  to  the  provisions  of  para¬ 
graph  (a)  of  this  section  only  by  sub¬ 
mitting  a  new  or  revised  mining  plan  to 
the  Mining  Supervisor  for  approval  pur- 
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suant  to  the  provisions  of  30  CFH  211. 
Minor  changes  of  operations  which  do 
not  involve  violations  of  the  performance 
standards  set  forth  in  this  subpart,  and 
the  granting  of  a  variance  pursuant  to 
the  description  in  S  3041.2-2(a)  (2)  of 
this  subpart,  will  not  be  deemed  to  be 
subject  to  or  require  compliance  with, 
the  provisions  of  this  section. 

(f)  If  the  Director  of  the  GS  deter¬ 
mines  that  a  decision  to  grant  a  variance 
would  ccmstitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment,  and  that  an  en¬ 
vironmental  impact  statement  as  re¬ 
quired  by  Section  102(2)  (C)  of  the  Na¬ 
tional  Environmental  Policy  Act  has  not 
been  prepared  with  respect  thereto,  such 
a  statement  shall  be  prepared.  If  the 
Mining  Supervisor  grants  a  variance 
pursuant  to  this  Section,  he  shall  notify 
the  appropriate  land  managing  agency 
or  land  planning  agency  for  the  pur¬ 
pose  of  determining  •  whether  any 
changes  may,  as  a  result  of  such  vari¬ 
ance,  be  required  in  any  land  use  plan. 


PART  3500— ^EASING  OF  MINERALS 
OTHER  THAN  OIL  AND  GAS:  GENERAL 

2.  Section  3500.0-5  of  43  CTR  is 
amended  by  revising  paragraphs  (h)  and 

(i)  as  follows: 

§  3500.0-^  Definitions. 

•  ,  •  •  •  • 

(h)  Public  Bodies.  Public  bodies  are 
Federal  and  State  agencies,  municipali¬ 
ties,  and  rural  electric  cooperatives  and 
similar  types  of  organizations,  and  non¬ 
profit  corporations  controlled  by  any  of 
foregoing  entitles. 

(i)  Government  entities.  Govern¬ 
mental  entities  are  Federal  and  State 
agencies,  municipalities  and  subdivisions 
thereof,  including  any  corporation  pri¬ 
marily  acting  as  an  agency  or  instru¬ 
mentality  of  a  State,  which  produces 
electrical  energy  for  sale  to  the  public. 

3.  43  CFR  3501.1-4  paragraphs  (b)(1) 

(1)  and  (ii)  are  revised  to  read  as  follows: 

§  3501.1—4  Acreage  limitaliona. 

•  0  •  •  • 

(b)  *  *  * 

(I)  Coal,  (i)  No  person,  association,  or 
corporation,  or  any  subsidiary,  affiliate, 
or  persons  controlled  by  or  under  com¬ 
mon  control  with  such  person,  associa¬ 
tion,  or  corporation  shall  take,  hold,  own 
or  control  at  one  time  Federal  coal  leases 
or  permits  on  an  aggregate  of  more  than 
46,080  acres  in  any  one  State,  and  in  no 
case  on  an  aggregate  of  more  than  100,- 
000  acres  in  the  United  States. 

(il)  No  person,  association,  or  corpora¬ 
tion  holding,  owning  or  controlling  Fed¬ 
eral  coal  leases  or  permits  (by  itself  or 
through  any  subsidiary,  affiliate,  or  per¬ 
son  under  common  control  with  it)  on 
an  aggregate  of  more  than  100,000  acres 
in  the  United  States  on  August  4.  1976, 
shall  be  required  to  relinquish  any  lease 
or  permit  which  it  held  on  that  date, 
but  it  shall  not  be  permitted  to  take, 
hold,  own  or  control  any  further  Federal 
coal  leases  or  permits  imtil  such  time  as 
its  holding,  ownership,  or  control  of  Fed¬ 
eral  leases  or  permits  has  been  reduced 


below  an  aggregate  of  me  hundred 
thousand  acres  within  the  United  States. 

•  •  •  •  • 

4.  43  CFR  3501.1-5  is  revised  to  read  as 
follows: 

§  3501.1—5  Exceptions. 

(a)  All  leaseable  minerals  except  coal. 
No  lands  within  the  boundaries  of  the 
following  areas  in  the  public  domain  shall 
be  leased  under  the  provisions  of  this 
Part: 

(1)  National  parks  and  monuments. 

(2)  Indian  reservations. 

(3)  Incorporated  cities,  towns,  and 
villages. 

(4)  Naval  petroleum  and  oil  shale  re¬ 
serves. 

(5)  Lands  acquired  imder  the  act  of 
March  1.  1911  (36  Stat.  961;  16  U.S.C. 
513-519)  known  as  the  Appalachian  For¬ 
est  Reserve  Act,  or  other  acquired  lands. 

(b)  Coal.  No  coal  leasing  shall  be  per¬ 
mitted  on  the  public  domain  within  the 
areas  set  forth  in  43  CTFR  3535.4. 

5.  43  CFR  3501.2-1  is  revised  to  read  as ' 
follows: 

§  3501.2  Acquired  lands. 

§  3501.2—1  Lands  and  deposits  not  sub¬ 
ject  to  leasing. 

(a)  All  leaseable  minerals  except  coal. 
The  following  acquired  lands  are  not 
subject  to  leasing : 

(1)  Lands  acquired  for  the  develop¬ 
ment  of  their  mineral  deposits; 

.'(2)  Lands  acquired  by  foreclosure  or 
otherwise  for  resale; 

(3)  Lands  acquired  as  surplus  under 
the  Surplus  Property  Act  of  October  3, 
1944  (58  Stat.  765;  SO  U.S.C.  1611.  et 
seq.) ; 

(4)  Lands  in  incorporated  cities, 
towns,  and  villages; 

(5)  Lands  in  national  parks  and 
monuments;  and 

(6)  Lands  which  are  tide,  lands  or 
submerged  coastal  lands  within  the  Con¬ 
tinental  Shelf  adjacent  or  littoral  to  any 
part  of  land  wiUiin  the  JurisdictiCHi  of 
the  United  States. 

(7)  Lands  in  Naval  Petroleum  Re¬ 
serves,  The  National  Petroleum  Reserve 
in  Alaska,  and  oil  shale  reserves. 

(b)  Coal.  No  coal  leasing  shall  be  per¬ 
mitted  on  acquired  lands  within  the 
areas  set  forth  in  43  CFR  3525.4. 

6.  43  CFR  3502.9  is  amended  to  read  as 
follows: 

§  3502.9  Public  Bodicfi. 

§  3502.9-1  Coal. 

(a)  To  obtain  a  coal  lease  on  a  tract 
set  aside  pursuant  to  30  UJ3.C.  201(a)  a 
public  body  must  submit: 

(1)  EMdence  of  the  manner  in  which 
it  is  organized; 

(2)  Evidence  that  it  is  authorized  to 
hold  a  lease  or  permit; 

(3)  Evidence  that  the  action  proposed 
has  bem  duly  authorized  its  govern¬ 
ing  body;  and 

(4)  A  definite  plan  to  produce  energy 
solely  for  its  own  use  or  for  sale  to  its 
members  or  customers  (except  for  short¬ 
term  sales  to  others) . 


(b)  To  obtain  a  license  to  mine  coal 
pursuant  to  30  U.S.C.  208,  a  municipality 
must  submit: 

(1)  Evldaice  of  the  manner  in  which 
it  is  organized; 

(2)  Evidence  that  it  is  authorized  to 
hold  a  license ;  and 

(3)  Evidence  that  the  action  proposed 
has  been  duly  authorized  by  its  govern¬ 
ing  body. 

(c)  To  obtain  a  coal  lease  piirsuant  to 
30  U.S.C.  352  on  a  tract  of  acquired  lands 
set  apart  for  military  or  naval  purposes, 
a  governmental  entity  must  submit: 

(1)  Evidence  of  the  manner  in  which 
it  is  orgsmized,  including  the  state  in 
which  it  is  located; 

(2)  Evidence  that  it  is  authorized  to 
hold  a  lease; 

(3)  Evidence  that  the  action  proposed 
has  been  duly  authorized  by  its  govern¬ 
ing  body;  and 

(4)  Evidence  that  it  is  producing  elec¬ 
tricity  for  sale  to  the  public  in  the  state 
where  the  lands  to  be  leased  Is  located. 

(d)  Where  the  material  required  in 
paragraphs  (a),  (b)  and  (c)  of  this  sec¬ 
tion  has  previously  been  filed,  a  reference 
by  serial  number  of  the  record  in  which 
it  has  been  filed,  together  with  a  state¬ 
ment  as  to  any  amendments,  will  be 
accepted. 

7.  43  CFR  Subpart  3503  is  amended  by 
adding  a  new  {  3503.3-3  to  read  as 
follows: 

§  3503.3-3  Coal. 

(a)  A  coal  lease  shall  require  payment 
of  a  royalty  of  not  less  than  12^  per 
centum  of  the  value  of  the  coal  removed 
from  a  surface  mine. 

(b)  A  coal  lease  shall  require  payment 
of  a  royalty  of  not  less  than  8  per  centum 
of  the  value  of  the  coal  removed  from  an 
underground  mine,  except  that  the  au¬ 
thorized  officer  may  determine  a  lesser 
amoimt  if  conditions  warrant. 

(c)  The  value  of  coed  removed  from  a 
mine  is  defined  for  royalty  purposes  in 
30  CTTt  211.63. 

8.  43  CFR  I  3503.3-1  fb)  is  amended  by 
revising  paragraph  (1)  to  read  as 
follows: 

§  3503.3—1  General  statement  rentals. 

•  #  •  •  G 

(b)  Leases — (1)  Coal.  Annual  rental 
per  acre  or  fraction  thereof  for  coal 
leases  shall  not  be  less  than  25  cents  for 
the  first  year,  not  less  than  SO  cents  for 
the  second  through  fifth  years  and  not 

less  than  $ - for  each  and  every 

year  thereafter  during  the  continuance 
of  the  lease. 

(i)  Leases  issued  before  August  4, 1976. 
The  rental  paid  for  any  year  shall  be 
credited  against  the  royalties  fm:  that 
year  until  the  lease  is  readjusted. 

(ii)  Lecues  issued  or  adjusted  after 
August  4,  1976.  Rental  payments  may 
not  be  cr^ited  against  rosralties. 

§§  3505.1-1,  3505.2-1  throagli  3505.2-4 
[Reserved] 

9.  43  CFR  Subpart  3505  is  amended  by 
revoking  and  reserving  |f  3505.1-1, 
3505.2,  3505.2-1,  3505.2-2,  3505.2-3,  and 
3505.2-4. 
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§§3511^1  and  3511.2-2  [AmenM] 

10.  43  CFR  Subpart  3511  is  amended 
by  revoking  and  reserving  paragraph  (b) 

(1)  of  S  3511.2-1  (b)  (1)  and  S  3511.2-2. 


PART  3520— PREFEREIUCE  RIGHT  AND 
COMPETITIVE  LEASES 

11.  Section  3520.0-3  is  revised  as 
follows: 

§  3S20iO-3  Avdioritie*. 

(a)  Public  domain  and  acquired  lands. 
The  Secretary  is  authorized  to  divide 
into  leasing  units  and  award  leases  of 
mineral  lands  and  mineral  deposits 
owned  by  the  United  States  as  set  forth 
in  S  3500.1-1  subject  to  the  provisions  of 
the  Mineral  Leasing  Act,  as  amended 
and  supplemented,  and  the  Mineral 
Leasing  Act  for  Acquired  Lands  as  set 
forth  in  S  3500.0-3.  Coal  leasing  is  gov¬ 
erned  by  the  application  procedures  in 
43  CFR  Subpart  3525.  Other  leaseable 
minerals  are  covered  by  the  procedures 
in  43  CFR  Subpart  3521. 

14.  Section  3521.2-1  is  revised  as 
follows: 

§  3S21.2— 1  AppKcation  or  Bureau  mo¬ 
tion. 

(a)  Application.  (1)  Forms,  (i)  Where 
filed  and  copies.  An  aii^licaticm  for  a 
lease  must  be  filed  in  duplicate  in  the 
proper  o£Bce.  No  specific  form  is  re¬ 
quired.  Competitive-coal  lease  applica¬ 
tions  will  be  accepted  only  as  authorized 
by  43  CFR  Subpart  3525.  TTie  application 
shoiM  include  the  information  set  forth 
to  (11)  to  (T)  of  this  subparagrai^. 

(ii)  The  applicant's  name  and  address. 

(ill)  State  of  citizenship  and  qualifi¬ 
cations. 

(Iv)  A  complete  and  accurate  descrip¬ 
tion  of  the  lands  for  which  the  lease  is 
d^red.  See  §  3501.1-3. 

(v)  Evidence  that  the  land  is  valuable 
for  the  mineral  for  which  anillcation  is 
made,  with  a  statement  as  to  the  diar- 
acter,  extent  and  mode  of  occurrence  of 
the  deposit. 

(2)  Additional  Statements  Required. 
The  contemplated  investment  for  the 
development  and  purtdiase  of  equipment 
of  a  producing  mine  of  a  stated  average 
daily  output.  Phosphate.  To  the  extent 
such  information  is  known  to  the  appli¬ 
cant,  a  description  of  the  phoN^hate  and 
associated  or  related  mineral  deposits  in 
the  land  based  upon  such  actual  exami¬ 
nation  as  can  be  effected  without  an  in¬ 
jury  to  the  land  or  deposits  (such  ex¬ 
amination  Shan  not  be  deemed  a  tres¬ 
pass),  giving  nature  and  extent  of  the 
dcypostts;  an  outline  in  general  terms  of 
the  proixged  method  of  mining  and 
processing  ttie  same;  the  proposed  in¬ 
vestment  in  mining  operations  thereon, 
and  proeeasing  facilities  therefor. 

(3)  Evidence  showing  In  solScient  de- 
taU  that; 

(D  The  anomt  of  ph«pbate  lands. 
Federal  and  non-Federal,  heM  by  him, 
togethei  with  the  lands  described  in  the 
appitewiion  axe  necessary  tor  his  pro¬ 
posed  deyMopmeot  pin. 


(ii)  He  intends  to  explore,  mine  and 
develop  ttxe  proper^  in  good  faith. 

(iii)  His  proposed  operations  of  the 
property  will  be  in  accordance  with  good 
conservation  practice  and  this  addi¬ 
tional  development  is  needed  in  order  to 
supply  an  existing  demand  which  cannot 
otherwise  be  reasonably  met. 

12.  Section  3S21.2-2  is  revised  as 
follows: 

§  3521.2—2  QuaKfications. 

(a)  Compliance  with  Sutvart  3502  is 
required. 

(b)  Bureau  motion.  (1)  Bureau  of 
Land  Management  responsibility. 

(2)  Geological  Survey  respxmsibility. 

(c)  Leasing  Units.  (1)  Phosphate.  If 
the  authorized  officer  shall  determine, 
after  consultatioa  with  the  Mining 
Supervisor  of  the  Geological  Survey  that 
specific  lands  or  d^Msits,  not  under  an 
outstanding  permit  or  aiH>licatk5n  for 
preference  ri^t  lease,  which  constitute 
an  acceptable  leasing  unit  are  subject  to 
phosphate  lease,  they  will  be  offered  for 
such  lease  on  the  terms  and  conditions 
to  be  specified  in  the  notice  of  lease  offer 
to  the  qualified  person  who  offers  the 
highest  bonus  by  competitive  bidding 
equal  to  the  fair  market  value  of  the 
mineral  deposit  either  at  public  auction 
or  by  sealed  bWs  as  jswvided  in  the  no¬ 
tice  of  lease  offer. 

(2)  Solid  ihardrock)  minerals.  Any 
qualified  person  may  file  an  application 
for  the  competitive  (Bering  of  such 
deposits.  Leasing  units  may  not  exceed, 
in  reasonably  compact  form,  2,560  acres 
of. land  described  in  the  manner  re¬ 
quired  by  Uiis  section.  The  authorized 
ofBcer  may  prescribe  a  lesser  area  for 
any  mineral  deposit  if  the  Geological 
Survey  reports  that  such  lesser  area  is 
adequate  for  a  logical  leasing  unit. 

(1)  Exception,  (a)  Phosphate.  In  a  no¬ 
tice  for  a  phosphate  lease,  the  detailed 
statement  will  set  forth  that  the  terms 
of  minimum  production  win  not  be  re¬ 
duced  or  waived  at  the  lessee^  request 
as  provided  in  i  3503.3-2 (b)  (3),  (d), 
(e) ,  or  upon  a  satisfactmy  lowing  that 
market  conditions  are  such  ttiat  the 
lessee  cannot  operate  except  at  a  loss. 

(b)  Asphalt.  All  leases  win  be  issued 
throu^  conapetiUve  bidding  ooly  in  the 
same  manner  as  that  provided  for  In 
Subpart  3120. 

(c)  Publication.  Notice  of  offer  of 
lands  or  deposits  for  lease  by  competi¬ 
tive  bidding  will  be  by  publication  (mce 
a  week,  or  for  su^  o<^er  period  as  may 
be  derated  available,  in  a  newspaper  of 
general  circulation  in  the  county  in 
whidi  lands  are  situated. 

13.  The  following  sections  are  re¬ 
pealed  and  reserved:  43  CFR  S  3520.0-4, 
43  CTR  f  3520.1-2,  43  CFR  S  3520.1-3. 

14.  Title  43  CTR  S  3520.2-1  is  amended 
to  read  as  foDows: 

13520.2-1  DavMfam  of  Leases. 

Leases  shaD  be  Issued  for  indetermi¬ 
nate  periods  subject  to  readjustment  or 

renewal  at  the  end  of  the  first  20-year 
period  upon  such  tenns  and  coodtUoas 
as  may  be  Inaorporated  In  each  lease  or 


mescribed  in  general  regulations  Issued 
by  the  Secretary  of  the  Interior,  includ¬ 
ing  covenants  rekitive  to  mining  meth¬ 
ods.  waste,  period  of  prdimtnary  devel¬ 
opment  and  minimua  prodnetkm  (a) 
Exceptions.  (1)  Asphalt.  Ai^ihalt  leases 
are  issued  for  10  years  and  so  long  there¬ 
after  as  the  lessee  complies  with  the 
terms  and  conditions  of  the  lease. 

(2)  Solid  fhardrock)  minerals.  The 
lease  will  be  issued  tor  a  period  not  ex¬ 
ceeding  20  years  tiie  term  to  be  deter¬ 
mined  upon  the  advice  of  the  agency 
having  jurtsdietion  over  the  surface  and 
the  UJ5.  Ge<riogical  Survey. 

(3)  Coal  leases  issued  or  readjusted 
after  August  4.  1974.  The  tram  of  the 
lease  shall  be  twenty  years,  and  as  kmg 
thereafter  as  the  lessee  Is  producing  eoal 
annually  in  cranmerclal  quantities. 

§  35^1-1  [Reserved] 

15.  43  CFR  Bubpart  3524  is  amended 
by  revoking  and  reserving  1 3524.1-1. 

16.  43  cm  3524.2-1  is  amended  to 
read  as  follows: 

§  3524.2-1  CoaL 

(a)  AppUeation.  A  lessee  may  obtain 
modificatimi  of  hh  lease  to  include  coal 
lands  or  coal  drao&its  contiguous  to 
those  embraced  in  his  lease  if  the  au¬ 
thorized  officer  determines  that  it  would 
be  in  the  Interest  of  the  United  States  to 
do  so.  In  no  event  shall  the  total  area 
added  by  such  modifications  to  an  exist¬ 
ing  coal  lease  exceed  one  hundred  sixty 
acres  or  the  same  number  of  acres  as 
that  in  the  original  lease,  irtiichever  is 
less.  The  lessee  shall  file  his  apifficatian 
for  modification  in  duplicate  in  the 
proper  land  office,  describing  the  addi¬ 
tional  lands  desired,  and  the  needs 
reasrais  for  and  the  advantage  to  the 
lessee  of  such  modificatian. 

(b)  AvailabOitp — (1)  noncompetitive. 
Upon  detramination  by  the  authraized 
officer  that  the  modification  is  justified 
and  that  the  interest  of  the  United 
States  is  protected,  the  lease  will  be 
modified  without  competitive  bidding  to 
include  such  part  of  the  land  or  depos¬ 
its  as  he  shall  prescribe. 

(2)  Competitive.  If  it  is  determined 
that  the  additional  lands  or  deposits ‘can 
be  devtioped  as  part  of  an  independent 
(H?eration  or  that  there  is  a  competitive 
interest  in  them,  they  wfB  be  offered  as 
provided  in  Subpart  3525. 

(e)  Terms  and  conditions.  The  au¬ 
thorized  officer  Shan  require  changes  in 
the  terms  and  conditions  of  the  original 
lease  to  make  thran  consistent  with  the 
modified  lease.  Beiore  a  lease  is  modi¬ 
fied  under  paragraph  (a)  or  (b)  of  this 
section,  the  lessee  shaD  file  bis  written 
acceptance  of  the  conditirais  imposed  in 
the  modified  lease  and  the  wrUten  con¬ 
sent  of  tiie  surety  under  the  bond  cov¬ 
ering  the  original  lease  to  the  modifica¬ 
tion  of  the  lease  and  to  extension  of  the 
bond  to  cover  the  additional  land. 

17.  Subpart  3525 — Energy  Minerals 
Activity  Recommendation  System 
(EBfARS)  Is  renumbered,  reorganized, 
and  corrected  to  read  as  foDows: 
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3526.7 
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3525.9 

Documentatloxi. 

Subpart  3525 — Energy  Minerals  Activity 
Recommendation  System  (EMARS) 

3525.0—2  Objectives. 

The  objectives  of  the  Department’s 
coal  leasing  process  called  Energy  Min¬ 
erals  Activity  Recommendation  System 
(EMARS).  include:  the  orderly  and 
timely  development  of  federally-owned 
coal;  appropriate  uses  of  the  resources; 
effective  environmental  protection;  and 
a  fair  market  return  to  the  public  for  the 
resources  sold.  The  program  consists  of 
three  principal  elements:  nominations; 
multiple  resoiurce  land-use  planning; 
and  environmental  assessment.  Nomina- 
lons  provide  the  first  indication  of  tracts 
which  should  or  should  not  be  leased. 
The  nominations  received  are  then  com¬ 
pared  with  resource  values  through  the 
Bureau’s  land-use  planning  process,  in¬ 
cluding  Management  Framework  Plans. 
From  these  phases,  proposed  tract  rec- 
ommendatlcms  will  be  made  and  envi¬ 
ronmental  assessment  wiU  be  undertaken 
on  the  proposed  coal  lease  tracts.  ITie 
integration  of  these  three  elements.  i.e.. 
nominations,  multiple  resource  land-use 
planning,  and  environmental  assess¬ 
ment — each  of  which  will  be  undertaken 
with  State  and  public  participation — ^will 
produce  specific  coal  lease  recommenda¬ 
tions  for  Secretarisd  decision. 

§  3525.0—3  Authority. 

(a)  Acts.  (1)  The  Act  of  February  25. 
1920,  41  Stat.  437,  as  amended  by  the  Act 
of  June  3,  1948,  62  Stat.  248,  the  Act  of 
Septonber  9.  1959,  73  Stat.  490,  the  Act 
of  Augxist  31,  1964,  78  Stat.  710,  and  the 
Act  of  August  4.  1976,  90  Stat  1083,  30 
U.S.C.  201(a). 

(2)  ’The  Act  of  August  7, 1947,  61  Stat. 
913,  and  the  Act  of  August  4,  1976,  90 
Stat  1090,  30  U.S.C.  352. 

§  3525.0-6  Policy. 

It  is  the  policy  of  the  Department 
to  encourage  the  development  of  Fed¬ 
erally-owned  coal,  where  such  develop¬ 
ment  is  authorized,  through  a  program 
that  will  provide  for  the  protection,  or¬ 
derly  development  and  conservation  of 
Federal  mineral  and  nonmineral  re¬ 
sources  in  a  manner  that  will  avoid, 
minimize  or  correct  adverse  impacts  on 
society  and  the  environment  resulting 


from  coal  develoiMnent.  without  undue 
duplication  or  administrative  delay  by 
Federal  officers.  It  is  also  the  policy  of 
the  DQMutment  to  issue  leases  for  coal 
only  where  reclamation  of  the  affected 
lands  to  the  standards  set  forth  in  43 
CFR  Part  3040  is  attainable  and  assured 
and  a  reclamation  program  will  be  un¬ 
dertaken  as  contemporaneously  as  prac¬ 
ticable  with  operations. 

§  3525.1  Competitive  lease*:  Proce¬ 
dures. 

(a)  Establishment  of  leasing  tracts. 
General  coal  land  or  deposits  shall  be 
divided  into  suitable  leasing  tracts  and 
leased  competitively.  ’The  Energy  Min¬ 
erals  Activity  Recommendation  System 
(EMARS)  shall  be  used  to  identify 
tracts  suitable  for  leasing  through  nomi¬ 
nations  and  multiple-use  land  manage¬ 
ment  planning.  All  competitive  lease 
sales,  except  those  that  qualify  under 
the  short-term  leasing  criteria,  will  be 
on  Bureau  motion. 

(b)  Selection  of  proposed  tracts.  (1) 
Bureau  Motion.  Proposed  tracts  will  be 
selected  by  the  Bureau  of  Land  Man¬ 
agement  and  United  States  Geological 
Survey  field  offices,  with  participation 
frmn  affected  State  governments,  and 
other  surface  management  agencies,  if 
other  than  the  Bureau  of  Land  Man¬ 
agement.  based  upon  relevant  informa¬ 
tion  including  information  from  the  ap¬ 
propriate  land-use  plsm.  from  nomina¬ 
tions  and  from  competitive  coal  lease 
applications  on  file. 

(2)  Selection  of  Proposed  Tracts: 
Short-term  Sale.  Propo^  tracts  for 
short-term  sales  will  be  selected  using 
the  same  criteria  as  Bureau  motion 
tracts.  Prior  to  selecting  a  proposed 
short-term  tract  the  Bureau  must  deter¬ 
mine  that  the  application  meets  the 
short-term  leasing  criteria. 

(3)  No  lands  may  be  included  in  a 
proposed  tract  imless:  (i)  the  land  is 
included  in  a  completed  land-use  plan 
and  leasing  is  compatible  with  the  plan; 
(11)  the  lands  have  been  included  in  a 
known  recoverable  coal  resource  area 
(KRC^RA) ; 

(ill)  the  lands  have  been  included  in 
a  nomination  or  have  been  Identified  by 
BLM  as  potential  leasing  tracts  or  in¬ 
cluded  in  a  short-term  lease  application. 

(4)  Tract  Selection  Factors.  ’Ibe  selec¬ 
tion  of  proposed  lease  tracts  will  include 
consideration  of  such  factors  as:  d^th, 
quality,  thickness  and  extent  of  the  coal 
resource;  water  resource  availability; 
relationship  to  existing  commimitles; 
potential  impacts  on  economic  structure 
(e.g.,  emplojrment,  available  services, 
etc.) ;  service  and  access  corridors; 
aesthetic  qualities  such  as  scenic,  cultur¬ 
al.  Wildlife,  and  vegetative  values;  re¬ 
habilitation  potential  and  Coal  Resources 
Regulations  Guideline  No.  1  (41  FR 
43722) . 

(c)  Compliance  with  NEPA.  ’The  Na¬ 
tional  Environmental  Policy  Act  will  be 
cmnpUed  with  as  follows:  If  several  pro¬ 
posed  leasing  units  have  significant 
related  characteristics  and  would  siKtain 
similar  or  related  environmental  impacts, 
as  determined  by  the  Secretary,  they  may 
be  covered  by  a  single  regional  environ¬ 


mental  impact  statement  Where  leasing 
actions  are  adequately  covered  in  a  re¬ 
gional  impact  statement,  no  additional 
impact  statement  need  be  prepared.  A 
public  hearing  will  be  held  after  publica¬ 
tion  of  a  draft  regional  environmental 
impact  statement.  An  environmental  as¬ 
sessment  record  or  an  impact  statement, 
as  appropriate,  will  be  prepared  for  pro¬ 
posed  leasing  actions  not  included  in  a 
regional  impact  statement.  ’The  Depart¬ 
ment  will  provide  public  notice  and  an 
opportunity  for  a  pubUc  meeting  on  an 
environmental  assessment  record  for  a 
coal  leasing  proposal  that  indicates  that 
an  environmental  impact  statement  is 
not  required. 

(d)  Technical  examinations.  A  techni¬ 
cal  examination  in  accordance  with  the 
procedures  in  43  CFR  3041.2  and  3041.2-1 
will  be  completed  on  each  unit  after  com¬ 
pletion  of  the  final  environmental  impact 
statement  or  environmental  assessment 
to  identify  specific  reclamation  require¬ 
ments  and  tracts  requiring  special  en¬ 
vironmental  consideration  and  to  pre- 
pcu%  bonding  requirements  and  stipula¬ 
tions  to  minimize  impacts  upon-the  en¬ 
vironment  and  other  resoiurces,  lands 
uses,  or  programs.  Reclamation  require- 
ments  will  be  imposed  in  accordance  with 
43  CFR  3041.  The  technical  examination 
will  include  an  evaluation  of  the  pro¬ 
posed  leasing  unit  to  balance  the  value 
of  the  coal  against  the  cost  of  mining,  the 
cost  of  mitigation  of  environmental 
damage,  and  the  significance  of  tm- 
mitlgable  damages.  ’The  Bureau  will  ob¬ 
tain  from  the  Geological  Survey  an  eval¬ 
uation  and  comparison  of  the  effects  of 
recovering  coal  by  deep  mining,  by  sur¬ 
face  mining,  and  by  other  methods  to 
determine  which  method  or  methods 
achieves  the  maximum  economic  recov¬ 
ery  of  the  proposed  tract. 

(e)  Recommendation  of  tentative  coal 
lease  tracts.  (1)  After  the  BLM  has  com¬ 
pleted  the  actions  required  by  para¬ 
graphs  (a) -(d)  of  this  section,  after 
State  government  and  surface  manage¬ 
ment  agency  consultation,  and  after 
holding  a  public  hearing,  on  the  record, 
in  the  area  which  may  be  affected  by 
the  proposed  coal  lease  sale,  the  State 
Director  wiU  recommend  suitable  tenta¬ 
tive  coal  lease  tracts  to  the  Director.  The 
Director  will  consolidate  approved  field 
recommendations  into  a  proposed  Coal 
Lease  Sale  Schedule  for  review  and  ap¬ 
proval  by  the  Secretary. 

(2)  TTie  Director’s  recommendation, 
and  the  Secretary’s  final  approval,  shall 
include  a  written  ssmopsis  of  earlier 
analyses  which  evaluates  and  compares : 

(I)  ’The  effects  of  recovering  coal  by 
deep  mining,  by  surface  mining  and  by 
any  other  method  to  determine  which 
method  or  methods  or  sequence  of  meth¬ 
ods  achieves  the  maximum  economic  re¬ 
covery  of  the  coal  within  the  proposed 
leasing  tract,  and 

(II)  ’The  effects  which  mining  the  inn- 
posed  lease  might  have  on  an  impacted 
community  or  area,  including  impacts 
on  the  environment,  cm  agriculture  and 
other  activities,  and  on  pi'blic  services. 

(f)  Qualified  applicants.  Leases  may 
be  issued  to  quallfi^  applicants  listed  in 
Subpart  3502  of  this  chapter  unless: 
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(1)  The  qualified  applicant,  or  any 
suheidiary,  affiliate,  or  person  controlled 
by  or  under  the  common  control  of  the 
qualified  applicant  holds  a  lease  or  leases 
to  coal  deposits  issued  by  the  United 
States  and  has  held  the  lease  for  10 
years  and  is  not  producing  coal  in  com¬ 
mercial  quantities. 

Exceptions.  A  lessee  is  not  disqualified 
from  holding  a  lease  if  either  pn^uctlon 
Is  interrupted  by  strikes,  the  elements,  or 
casualties  not  attributable  to  the  lessee, 
or  the  Secretary  has  suspended  the  re¬ 
quirement  of  continued  operation  upon 
payment  of  advance  royalties. 

(1)  The  10-year  period  referred  to  in 
paragraph  (a)  of  this  section  shall  begin 
on  August  4,  1976,  or  the  date  the  lease 
is  issued,  whichever  is  later. 

(ii)  For  the  purpose  this  paragraph, 
production  of  coal  in  commercial  quanti¬ 
ties  means  production  adequate  to  meet 
the  requirement  for  continuous  opera¬ 
tion  as  defined  in  §  3500.0-5 (g)  of  this 
chapt^;  or 

(2)  The  qualified  appUcant  holds  or 
controls  more  than  46,080  acres  of  Fed¬ 
eral  coal  leases  in  any  one  state  or  100,000 
acres  of  Federal  coal  leases  in  the  entire 
United  States. 

§  3525.2  Lamis  subject  to  leasing. 

(a)  The  Secretary  may  issue  coal  leases 
on  all  lands  owned  by  the  United  States 
except  lands  in  the: 

(1)  National  Park  System; 

(2)  National  Wildlife  Refuge  System; 

(3)  National  Wilderness  Preservation 
System; 

(4)  National  System  of  Trails; 

(5)  Wild  and  Scenic  Rivers  System. 
Including  study  rivers  designated  imder 
section  5(a)  of  the  Wild  and  Scenic 
Rivers  Act; 

(6)  IncoriK)rated  cities,  towns  and  vil¬ 
lages;  and 

(7)  Tide  lands,  submerged  coastal  lands 
within  the  Continental  Shelf  adjacent  or 
littoral  to  any  part  of  land  within  the 
jurisdiction  of  the  United  States. 

(8)  Lands  acquired  by  the  United 
States  for  the  development  of  mineral 
deposits,  for  foreclosure  or  otherwise  for 
resale,  or  reported  as  surplus  prc^ierty 
pursuant  to  the  provisions  of  the  Surplus 
Property  Act  of  1944. 

(9)  Naval  Petroleum  Reserves,  The 
National  Petroleum  Reserve  in  Alaska, 
and  oil  shale  reserves. 

(b)  (1)  The  Secretary  may  issue  coal 
leases  with  the  consent  of  the  Secretary 
of  Defense  on  acquired  lands  set  apsut 
for  military  or  naval  purposes  o^  if 
the  leases  are  issued  to  a  governmental 
aitlty,  including  any  corporation  pri¬ 
marily  acting  as  an  agency  or  instru- 
m^tality  of  a  State,  which 

(1)  Prodvices  electrical  energy  for  sale 
to  the  public;  and 

(ii)  Is  located  in  the  State  in  which 
the  leased  lands  are  located. 

(2)  A  government  entity  is  located  in 
a  State  if  its  luroduction  facilities  are  in 
that  State,  and  the  coal  produced  from 
the  lease  will  be  used  in  the  State. 

(c)  The  regulations  in  Subpart  3525  of 
Title  43  CPR  do  not  wply  to  the  leasing 
and  developmeirt  of  coal  deposits  owned 
by  Tndiunit  and  siffiject  to  the  trust  pro¬ 


tection  of  the  United  States.  Regiilations 
governing  those  deposits  are  found  in 
25  CFB  Chapter  L 

§  3525 Jt-1  Special  ieaaiag  opportaiuties. 

(a)  The  Secretary  Shan,  tmder  the  pro¬ 
cedures  established  under  this  subpart, 
reserve  and  offer  a  reasonable  number 
of  coal  lease  tracts  wittiin  ccxnpetltive 
lease  sales  each  year  as  special  leasing 
opportunities.  Except  for  the  Imitation 
on  bidding  contained  in  paragraph  (b) 
of  this  section,  all  of  the  requirements  of 
this  subpart  apply  to  special  leasing  op¬ 
portunities  including  the  requirement 
that  the  coal  be  leased  at  its  fair-market 
value. 

(b>  Chily  public  bodies,  including  Fed¬ 
eral  agencies,  rural  electric  cooperatives, 
or  ncm-pnffit  corporations  controlled  by 
any  of  these  oitities  which  have  a  defi¬ 
nite  plan  to  produce  energy  for  their  own 
use  (ur  for  s^  of  their  members  or  cus¬ 
tomers  will  be  digible  to  bid  for  leases 
designated  as  special  leasing  opportuni¬ 
ties.  Evidence  of  qualification  to  bid  for 
leases  designated  as  ^?ecial  leasing  op¬ 
portunities  must  be  filed  with  the  De¬ 
partment  at  least  60  days  prior  to  a  sale. 

(c)  The  Secretary  may  Designate  cer¬ 
tain  coal  lease  tracts  as  special  leasing 
opqportunities  only  if  a  pubUc  body  has 
requested,  in  the  nomination  process  or 
elsewhere,  that  the  procedures  of  this 
section  iqiply. 

(d)  Leases  issued  under  this  Section 
may  be  assigned  (mly  to  another  public 
body. 

§  3525.2—2  Refpiest  for  information  on 
areas  of  interest. 

(a)  Purpose.  This  section  establishes  a 
procediure  by  which  industry,  the  general 
puUic,  and  State  and  local  governments 
can  inform  the  Department  of  the  Inte¬ 
rior  of  their  views  on  coal  leasing  in  par¬ 
ticular  areas.  The  Department  will  incor¬ 
porate  the  information  it  receives  into  its 
internal  planning  processes  for  Federal 
coal  leasing  tract  selections.  Except  for 
short-term  leasing  applications,  nomina¬ 
tions  are  the  primary  source  of  informa¬ 
tion  on  the  need  for  additional  coal  leas¬ 
ing. 

(b)  Description  of  process.  The  Direc¬ 
tor  will  request  information  on  an  annual 
basis,  or  as  necessary.  Any  person  may 
file  with  the  Bureau,  a  statement  with 
supporting  information,  a.sking  the  Di¬ 
rector  to  make  a  request  for  nominations. 
The  Bureau  is  not  required  to  act  on  the 
statement,  Ihe  Request  for  Information 
on  Areas  of  Interest  will  consist  of  two 
types. 

(1)  InduUrp  nominations.  Nomina¬ 
tions  from  Industry  of  tracts  of  land  that 
the  Department  should  or  should  not 
make  available  for  coal  leasing  includ¬ 
ing,  as  appropriate,  statements  describ¬ 
ing  why  the  tracts  should  or  should  not 
be  leased. 

(2)  Areas  of  public  concern.  Concur¬ 
rently  with  Industry  Nominations,  State 
Rjiri  local  governments  and  the  general 
public  are  requested  to  submit  Areas  of 
Ptiblle  Concern  covering  tracts  of  land 

the  Department  should  or  should 
not  make  available  for  coal  leasing  in¬ 
cluding,  as  appropriate,  statements  de¬ 


scribing  why  the  tracts  should  or  should 
not  be  leased. 

(c)  Use  of  nominations.  Information 
obtained  through  the  nominations  proc¬ 
ess  will  be  analysed  and  compered  with 
multiple  resource  opportunities  identi¬ 
fied  in  the  land-use  planning  process. 
Proposed  coal  lease  tracts  will  then  be 
developed  on  tibe  basis  of  nominations 
and  multiple  resource  information. 

(d) -  Description  of  nominations.  All 
nominations  or  statnnents  of  informa¬ 
tion  for  or  opposed  to  leasing  shall: 
(1)  (i)  Describe  the  lands  by  legal  sub¬ 
divisions,  section,  township,  and  range; 
or  in  the  case  of  land  covered  only  by 
protracted  surveys,  by  section,  township, 
and  range  according  to  an  approved  pro¬ 
traction  diagram;  or 

(ii)  Use  the  Bureau  of  Land  Manage¬ 
ment’s  Surface/Minerals  Management 
Quads  (minerals  ownership  maps)  to  in¬ 
dicate  nominated  areas.  A  readily  dis¬ 
cernible  line  on  these  maps  conforming 
to  legal  subdivision  and  section  lines  will 
be  accepted  as  the  description  required 
in  paragraph  (d)(1)  (i)  of  this  section. 
The  maps  are  available  for  sale  at  BLM 
State  and  most  District  Offices. 

(2)  Describe  reasonab^  compact  areas, 
which  will  be  assumed  to  include  an  Fed¬ 
eral  coal  within  the  boundaries  described, 
and  may  not  exceed  25,000  acres. 

(e)  Multiple  nominations.  If  a  person 
submits  two  or  more  nominations  for 
leasing  or  two  or  more  nominations 
against  leasing,  choices  shafi  be  ranked 
in  order  of  importance  and  shall  be  num¬ 
bered  consecutively.  Nominations  should 
be  ranked  on  a  nationwide  basis. 

(f)  Inspection  and  copying.  The  pro¬ 
cedures  in  43  CFR  Part  2  govern  the 
public  in^)cction  and  copying  of  infor¬ 
mation  submitted  under  this  section. 

(g)  Notice  of  requests  for  nominations 
on  areas  of  interest.  (1)  Notice  of  each 
Request  for  Information  on  Areas  of  In¬ 
ter^  will  be  puUished  in  the  Pedbral 
Rbcistbs  and  in  a  newspaq>er(s)  of  gen¬ 
eral  clrculatioD  in  the  State  affected  and 
will  specify  the  area  or  areas  covered  by 
the  call,  the  siae  and  ranking  of  nomina¬ 
tions.  the  period  of  time  within  vdiich 
to  submit  ncuninations.  and  the  addresses 
to  which  the  ncHninations  are  to  be 
submitted. 

(2)  Lands  Eligible  for  Nominations. 
Nominatltms  will  be  accepted  only  for 
those  lands  that  are  eligible  for  coal  leas¬ 
ing.  Lands  not  subject  to  leasing  include 
(1)  lands  listed  in  1  3525.5;  (ii)  lands 
withdrawn  from  coal  leasing  or  otherwise 
not  subject  to  the  provisions  of  the  Min¬ 
eral  Leasing  Act;  (ill)  land  subject  to  a 
coal  lease,  permit  or  preference  right 
lease  applicatioii;  and  (iv)  areas  desig¬ 
nated  by  BLM  as  primitive  areas. 

(h)  Areas  nominated  in  national  for¬ 
est  system.  The  authorized  officer  will  no¬ 
tify  the  Secretary  of  Agriculture  of  all 
lands  ncxnlnated  for  leasing  that  are  in 
the  NaticHial  Forest  System. 

(i)  Meeting  on  Nominations.  Prior  to 
the  selection  of  proposed  tracts,  the  Bu¬ 
reau  will  hold  a  public  meeting  on  ncHnl- 
n^tinrtit  u  the  public  has  not  had  an  op¬ 
portunity  to  comment  on  the  notnina- 
tkxis  in  the  land-iise  planning  process. 
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§  35253  AppUcatkMM:  ShoH-term  sales. 
§  352^.3-1  Comiitions  of  aceeptanee. 

Applications  for  coal  leases  will  be  ac¬ 
cepted  only  if  the  applicant  shows  that 

(a)  the  coal  is  needed  to  maintain  an  ex¬ 
isting  mining  (H>eration,  or  (b)  the  coal 
is  needed  as  a  reserve  for  production  ih 
the  near  future. 

§  3525.3-2  Preliminary  data. 

^a)  Any  application  for  coal  lease  filed 
pursuant  to  the  regulations  in  this  Chap¬ 
ter  shall  contain  preliminary  data  to  as¬ 
sist  the  authorized  officer  in  making  a 
technical  evaluation  and  environmental 
assessment  as  described  in  S  3041.2. 

(b)  Such  preliminary  data  shall  in¬ 
clude;  (1)  Such  map,  or  maps,  as  may 
be  available  from  State  or  Federsd 
sources,  on  which  shall  be  shown  the 
topography  of  the  land  applied  for,  and 
on  which  the  applicant  shall  show  physi¬ 
cal  features  and  natural  drainage  pat¬ 
terns  and  existing  roads,  vehicular  trails, 
and  utility  systems;  the  location  of  any 
proposed  exploration  operations,  includ¬ 
ing  seismic  lines,  drill  holes,  to  the  extent 
known,  the  location  of  any  proposed  min¬ 
ing  operations  and  facilities,  trenches, 
access  roads  or  trails,  and  support  facil¬ 
ities  incidental  thereto,  including  the 
approximate  location  and  aerial  extent 
of  the  areas  to  be  vised  for  pits,  over¬ 
burden,  and  tailings ;  and  the  location  of 
water  sources  or  other  resources  which 
may  be  used  in  the  proprased  operations 
or  facilities  incidental  thereto. 

(2)  A  narrative  statement,  including: 

(i)  The  anticipated  sc(h>c.  method,  and 
schedule  of  exploration  operations,  in¬ 
cluding  the  types  of  exploration  equip¬ 
ment  to  be  used. 

(ii)  The  method  of  mining  anticipated, 
including  the  best  available  estimate  of 
the  mining  sequence  and  production  rate 
to  be  followed. 

(iii)  The  relationship,  if  any,  between 
the  mining  operations  anticipated  on  the 
lands  applied  for  and  existing  or  planned 
mining  operations,  or  facilities  incidental 
thereto,  on  adjacent  Federal  or  non- 
Federal  lands. 

(iv)  A  brief  description,  including 
suitable  maps  or  aerial  photographs  as 
appropriate,  of  the  existing  land  use 
within  and  adjacent  to  the  lands  applied 
for;  and  of  known  geologic,  visual,  cul¬ 
tural,  or  archae<riogical  features;  and  the 
known  habitat  of  fish  and  wildlife,  par¬ 
ticularly  threatened  and  endangered 
species,  that  may  be  affected  by  the  pro^ 
posed  or  reasonably  anticipated  explora- 
ticm  or  mining  c^raticms. 

(V)  A  brief  description  of  the  proposed 
measures  to  be  taken  to  maximize, 
control,  or  prevent  fire,  soil  erosion,  pol¬ 
lution  of  surface  and  ground  water,  dam¬ 
age  to  fish  and  wildlife  or  other  natural 
resources,  air  and  noise  pollution,  and 
hazards  to  public  health  and  safety;  to 
reclaim  the  surface;  and  to  otherwise 
meet  applicable  laws  and  regulations, 
which  the  applicant  wishes  to  have  con¬ 
sidered  by  the  authorized  officer. 

(c)  The  applicant  shall  not  enter  upon 
the  land  for  any  operational  purpose,  ex¬ 
cept  for  casvuJ  use,  without  pricnr  au¬ 
thorization.  Casual  use.  as  used  in  this 


section,  means  activities  whkdi  do  not 
cause  significant  surface  disturbance  or 
damage  to  lands,  resources,  and  improve¬ 
ments.  such  as  activities  which  do  not 
include  (1)  the  use  of  heavy  equipment 
or  exidosives,  or  (2)  vehicular  movement 
off  established  roads  and  trafis  which 
causes  such  disturbance. 

(d)  The  authorized  officer,  after  re¬ 
viewing  the  preliminary  data  contained 
in  an  application,  and  at  any  time  dvndng 
a  technical  examinatkm  and  environ¬ 
ment  assessment,  may  request  addi¬ 
tional  information  from  the  applicant. 

§  3525.4  Land-asc  plans. 

(a)  Preparation  of  a  land-use  plan. 
The  Secretary  may  not  issue  a  lease  for 
coal  deposits  unless  the  lands  contain¬ 
ing  coal  deposits  have  been  included  in 
a  compr^ensive  land-use  plan  and  the 
sale  is  compatible  with  the  plan.  A  c(»n- 
pr^ensive  land-use  plan  shall; 

(1)  Use  and  observe  the  principles  of 
multiple  use  and  sustained  yield  set  forth 
in  the  Federal  Land  Policy  and  kCanage- 
moit  Actof  1976; 

(2)  Use  a  systematic  interdisciplinary 
'approach  to  achieve  Integrated  consider¬ 
ation  of  physical,  bi(^ogical,  economic, 
and  other  sciences; 

(3)  Give  priority  to  the  designation 
and  protection  of  areas  (rf  critical  en¬ 
vironmental  concern ; 

(4)  Rely,  to  the  extent  it  is  available, 
on  the  inventory  of  ‘  the  public  lands, 
their  resources,  and  other  values; 

(5)  Consider  present  and  potential 
uses  of  the  public  lands; 

(6)  Ccmsider  the  relative  scarcity  of 
the  values  involved  and  the  availability 
of  alternative  means  (including  recy¬ 
cling)  and  sites  for  realization  of  those 
values; 

(7)  Weigh  long-term  benefits  to  the 
FMiblic  against  short-term  benefits; 

(8)  Provide  for  compliance  with  ap¬ 
plicable  pollution  control  laws,  includ¬ 
ing  State  and  Federal  air,  water,  noise, 
or  other  pollution  standards  or  imple¬ 
mentation  plans;  and 

(9)  Assess  the  amoimt  of  coal  deposits 
contained  in  the  land  and  shall,  based 
on  available  informaticm.  identify  the 
amoimt  of  coal  that  is  recoverable  by 
deep  mining  operations  and  the  amount 
that  is  recoverable  by  surface  mining 
operations. 

(b)  Planning  responsibilities. 

(1)  The  Bureau  of  Land  Management 
will  prepare  plans  for  land  under  its 
Jurisdiction  in  accordance  with  its  proce¬ 
dures. 

(2)  The  Department  of  Agriculture 
and  other  federal  agencies  with  jurisdic¬ 
tion  over  lands  ediere  there  is  interest  in 
coal  mining  will  prepare  land-use  plans 
f(H*  those  lands. 

(3)  If  the  Secretary  finds  that  because 
of  non-Federal  interest  in  the  surface,  or 
because  the  coal  resources  are  insuffi¬ 
cient  to  Justify  the  costs  of  a  Federal 
comprehensive  land  use-plan,  in  an  area, 
he  may  lease  lands  in  that  area  if  the 
lands  cimtaining  the  coal  d^sosits  have 
been  Included  in  either  a  comprehensive 
land-use  plan  prepared  by  the  State 
within  which  the  lands  are  located,  or  a 


land-use  analysis  prepared  by  the  Secre¬ 
tary  of  the  Interior. 

(c)  Comsnltation  and  pmbUe  hearing.  A 
plan  will  not  be  adequate  for  the  pur¬ 
poses  of  this  section  unless  the  agency 
that  prepares  the  plan  has; 

(1)  Consulted  appropriate  State  and 
local  govemm«its  and  the  general  pub¬ 
lic  during  the  preparatiim  of  a  plan;  and 

(2)  Provided  an' opportunity  for  a  pub¬ 
lic  hearing  on  a  proposed  plan  prior  to  its 
ad(H>tlon  if  requested  by  any  person  who 
may  be  adversely  affected  by  the  adop¬ 
tion  of  the  plan. 

(d)  Hearing  Requirements.  The  agen¬ 
cy  that  conducts  the  hearing  shall:  (1) 
I^blish  a  notice  of  the  hearing  in  a 
newspaper  of  general  circulatiim  at  least 
mice  in  each  ot  two  consecutive  weeks  in 
the  affected  geographical  area ; 

(2)  Provide  an  opportunity  for  tes- 
timcmy  by  anyrnie  who  desires  to  do  so; 

(3)  Compile  a  complete  transcript  ot 
the  hearing  if  a  request  for  a  transcript 
is  filed,  in  writing,  at  least  10  days  prior 
to  the  hearing; 

(4)  Plans  adopted  prior  to  August  4, 
1976  will  be  considered  adequate  if  the 
public  had  an  adequate  oiiportunity  to 
comment  on  the  plan  prior  to  its  adop¬ 
tion.  even  if  a  formal  hearing  was  not 
held. 

(e)  Availability  of  land  use  plans. 
The  Bureau's  land-use  plan  and  multi¬ 
ple  land-use  management  plans  of  other 
Federal  agencies,  as  appropriate,  will  be 
available  for  inspection  at  the  appro¬ 
priate  Bureau  or  agency  office.  Upon  the 
request  of  the  Governor  of  a  State  af¬ 
fected  by  coal  lease  actions,  the  State 
Director  will  make  available  for  his  re¬ 
view  the  land-use  plans  for  that  State, 
and.  as  appropriate,  adjacent  States. 

§  35253  Consent  to  leasing. 

§  3525.5—1  Conrahation  with  Federal 
surface  managing  agency. 

(a)  The  Secretary  may  not  issue  leases 
fmr  lands  the  surface  of  which  is  under 
the  Jurisdiction  of  any  agency  other 
than  the  Department  of  the  Interior  un¬ 
less  the  Federal  agency  has  consented 
to  the  issuance  of  the  lease,  but  any 
lease  shall  ccmtaln  terms  and  conditions 
as  the  head  of  the  agency  may  prescribe 
for  the  use  and  protection  of  the  non¬ 
mineral  interests  in  those  lands. 

(b>  The  Secretary  must  accept  the 
conditions  prescribed  by  the  surface 
managing  ag^cy,  but  may  prescribe  ad- 
ditkmal  terms  and  conditions  that  are 
consistant  with  the  terms  proposed  by 
the  surface  managing  agency  to  protect 
the  interests  of  the  United  States  and  to 
safeguard  the  public  welfare. 

§  3525.5—2  Consuhatioa  wii>-  *^>T  *f  liiirs. 

(a)  General  consultation.  Prior  to  of¬ 
fering  a  coal  lease  for  competitive  sale, 
the  Secretary  shall  consult  the  Gov¬ 
ernor  of  the  State  in  which  the  land  to 
be  leased  is  located. 

(b)  Consultation  for  surface  mining 
proposals  in  national  forest.  (1)  Prior  to 
offering  a  coal  lease  in  a  National  Forest 
where  the  method  of  mining  which 
achieves  maximum  economic  recovery 
of  the  coal  resources  is  surface  mining, 
the  Secretary  shall  submit  the  lease  pro- 
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posal  to  the  Governor  of  the  State  In 
which  the  coal  deposits  are  found. 

(2)  The  8ecretai7  may  not  issue  a  lease 
in  a  National  Forest  for  a  lease  which  the 
method  of  mining  that  achieves  maxi¬ 
mum  economic  recovery  is  surface  min¬ 
ing  imtil  at  least  60  days  after  he  noti¬ 
fies  the  Governor  of  the  lease  proposal. 

(3)  If  the  Governor  fails  to  object  to 
the  lease  proposal  in  60  days,  the  Sec¬ 
retary  may  issue  the  lease.  If  within  the 
sixty-day  period  the  Governor  notifies 
the  Secretary,  in  writing,  that  he  objects 
to  the  lease  proposal,  the  Secretary  may 
not  approve  the  lease  for  six  months 
from  the  date  the  Governor  objects  to 
the  lease. 

(4)  The  Governor  may,  during  this 
six-month  period,  submit  a  written 
statement  of  reasons  why  the  lease 
should  not  be  issued,  and  the  Secretary 
shall,  on  the  basis  of  this  statement,  re¬ 
consider  the  lease  proposal. 

§3525.6  Notice  of  lease  sale. 

(а)  Notice  of  lease  sale.  (1)  Publica¬ 
tion.  Prior  to  the  lease  sale,  the  Author¬ 
ized  Officer  shall  publish  in  the  Federal 
Register  and  in  a  newspaper(s)  of 
general  circulation  in  the  coimty  affected 
by  the  sale  a  notice  of  the  proposed  sale. 
The  newspaper  notice  shall  be  published 
once  a  we^  for  three  consecutive  weeks. 

(2)  The  notice  will  show  the  time  and 
place  of  sale  whether  the  sale  will  be  at 
public  auction  or  by  sealed  bids,  the  de¬ 
scription  of  the  land,  and  the  place 
where  a  detailed  statement  of  the  terms 
and  conditions  of  the  lease  offer  and  the 
obligations  of  the  successful  bidder  to 
pay  for  publication  of  that  notice  may  be 
obtained. 

(3)  It  will  also  ccmtain  a  statement 
that  sealed  bids  may  not  be  modified  or 
withdrawn  unless  ^e  modifications  or 
withdrawals  are  received  prior  to  the  time 
fixed  for  caning  of  the  bids. 

(4)  The  detailed  statement  will  set 
forth  the  terms  and  conditions  of  the 
sale,  Including  the  manner  in  which  the 
bids  may  be  submitted. 

(5)  The  detailed  statement  will  also 
ccHitain  a  warning  to  all  bidders  against 
violation  of  18  U.S.C.  1860,  which  pro¬ 
hibits  unlawful  combination  or  intimida¬ 
tion  of  bidders. 

(б)  The  detailed  statement  will  specify 
that  the  Government  reserves  the  right 
to  reject  any  and  all  bids.  If  the  sale  is 
by  public  auction,  the  statement  of  terms 
and  cmidltions  of  the  sale  will  also 
specify  that  sealed  bids  may  be  submit- 
t^.  If  any  bid  be  rejected,  the  deposit 
will  be  retmned. 

(7)  TTie  detailed  statement  will  also 
contain  a  request  for  comments  on  the 
fair  market  value  of  the  tracts  to  be  sold. 
The  notice  shall  state  the  address  to 
vdiere  the  comments  on  fair  market  value 
should  be  submitted. 

§  3525.7  Coneultation  with  Attorney 
General. 

(a)  Subsequent  to  a  lease  sale,  but 
prior  to  issiiing  a  lease,  the  Secretary 
shall  notify  the  Attorney  General  of  the 
proposed  lease  issuance,  the  proposed  les¬ 
see,  nmrnally  the  high  bidder  in  a  sale, 
and  other  r^vant  information.  The  Sec¬ 


retary  may  not  issue  a  lease  until  30  days 
after  he  notifies  the  Attorney  General. 

(b)  The  Secretary  abnii  not  issue  the 
lease  to  the  proposed  lessee  if,  during  this 
30-day  period,  the  Attorney  General 
notifies  the  Secretary  that  the  proposed 
lease  issuance  would  create  or  maintain 
a  situation  inconsistent  with  the  anti¬ 
trust  laws,  which  means: 

(1)  The  Act  entitled  “An  Act  to  pro¬ 
tect  trade  and  commerce  against  unlaw¬ 
ful  restraints  and  mcmopolies,”  approved 
July  2,  1890  (15  UJS.C.  1  et  seq.),  as 
amended; 

(2)  The  Act  oititled  “An  Act  to  sup¬ 
plement  existing  laws  against  unlawful 
restraints  and  monopolies,  and  for  other 
purposes,”  approved  October  15, 1914  (15 
U.S.C.,  et  seq.),  as  amended; 

(3)  The  Federal  Trade  Commission 
Act  (15  U.S.C.  41,  et  seq.) ,  as  amended; 

(4)  Sections  73  and  74  of  the  Act  en¬ 
titled  “An  Act  to  reduce  taxation,  to  pro¬ 
vide  revenue  for  the  Government,  and  for 
other  purposes,”  approved  August  27, 
1894  (15  U.S.C.  8  and  9),  as  amended;  or 

(5)  The  Act  of  June  19,  1936,  chapter 
592  (15  U.S.C.  13,  13a,  13b,  and  21a).” 

(c)  If  the  Attorney  General  notifies 
the  Secretary  that  a  lease  should  not  be 
Issued  the  Secretary  may: 

(1)  Reject  all  other  bids  or  may  re¬ 
quest  the  Attorney  General  in  accordance 
with  paragraph  (a)  of  this  section  to  con¬ 
sider  the  issuance  of  the  proposed  lease 
to  the  next  qualified  high  bidder;  or 

(2)  Issue  the  lease  if,  after  he  con¬ 
ducts  a  public  hearing  on  the  record  in 
accordance  with  the  Administrative  Pro¬ 
cedures  Act,  he  determines  that:  (i)  Is¬ 
suance  of  the  lease  is  necessary  to  carry 
out  the  purposes  of  the  Federal  Coal 
Leasing  Amendments  Act  of  1975;  (ii)  Is¬ 
suance  of  the  lease  is  consistent-wlth  the 
public  interest;  and  (iii)  There  are  no 
reasonable  alternatives  to  the  issuance  of 
the  lease  that  are  consistent  with  the 
Federal  Coal  Leasing  Amendments  Act  of 
1975,  the  antitrust  laws  and  the  public 
interest. 

(d)  If  the  Attorney  General  does  not 
give  a  written  reply  to  the  notification  in 
paragraph  (a)  of  this  section  within  SO 
days,  the  Secretary  may  issue  a  lease 
without  waiting  for  the  advice  of  the 
Attorney  General. 

§  3525.8  Award  of  leases. 

(a)  Pre-sale  evaluation.  Before  the 
lease  sale,  the  tT.S.  Geological  Survey, 
considering  public  comments  (m  fair 
market  value  and  available  geotechnical, 
engineering  and  economic  data,  shall 
make  a  coal  resource  economic  evalua¬ 
tion  of  each  tract  to  be  sold  and  shall 
submit  it  to  the  authorized  officer. 

(b)  Notification  of  axoard.  Bids  will  be 
received  only  until  the  hour  on  the  date 
specified  in  the  notice  of  ccunpetitive 
leasing.  All  bids  submitted  after  the  hour 
will  be  rejected.  The  authorized  officer 
will  read  all  sealed  bids.  If  the  procedure 
calls  for  sealed  bids  followed  by  oral  bids 
the  oral  bidding  will  begin  at  the  level  of 
the  highest  sealed  bid  received.  After  the 
oral  bidding  has  ceased,  the  highest  bid 
will  be  announced.  The  high  bidder  will 
be  required  to  ccunply  with  43  CFR 
§  3521.2-4  and  43  CFR  8  3521.4-2.  No  de- 


cisiem  to  accept  or  reject  any  bid  will  be 
made  at  this  time.  The  sale  will  be  ad¬ 
journed  and  the  sale  panel  will  convene 
to  determine  if  the  bid  adequately  refiects 
fair  market  value  considering,  among 
other  factors,  conunents  on  fair  market 
value.  The  reccxnmendations  of  the 
panel  will  be  sent  to  the  authorized  offi¬ 
cer  who,  after  the  Department  complies 
with  §  3525.8  of  this  subpart,  will  make 
the  final  decision  to  accept  a  bid  or  reject 
all  bids,  as  soon  as  possible  after  the  sale 
date.  The  successful  bidder  will  be  noti¬ 
fied  in  writing.  The  Department  reserves 
the  right  to  reject  any  and  all  bids  but 
will  not  accept  any  bids  which  are  less 
than  the  fair  market  value  of  the  tract. 
The  Department  also  reserves  the  right 
to  offer  a  lease  to  the  second  high  bidder 
if  the  successful  bidder  faUs  to  execute 
the  lease. 

(c)  Intertract  competition.  The  use  of 
bidding  competition  between  tracts  (in¬ 
tertract  bidding)  is  hereby  authorized 
when  and  if  the  Bureau  of  Land  Man¬ 
agement  and  the  U.S.  Geological  Survey 
determine  it  is  needed  in  the  public  in¬ 
terest.  The  authorization  to  utilize  inter¬ 
tract  competition  does  not  preclude  the 
use  of  any  other  form  of  competitive 
bidding  procedure. 

(d)  Compliance  with  notice  of  compet¬ 
itive  lease  offer.  (1)  Action  by  successful 
bidder.  Four  copies  of  the  lease  will  be 
sent  to  the  successful  bidder,  who  will  be 
required  not  later  than  the  15th  day 
after  receipt  thereof,  or  the  30th  day 
after  the  date  of  the  sale,  whichever  is 
later,  to  execute  them,  pay  the  balance 
of  the  bonus  bid  or  the  first  payment  of 
the  deferred  bonus  jiayment  on  the  first 
year’s  rental,  and  file  a  bond  as  required 
by  Subpart  3504. 

(2)  Death  of  bidder.  If  the  bidder  dies 
before  the  lease  is  issued,  there  must  be 
compliance  with  4  3502.8  of  this  chapter. 

(e)  Deferred  Bonus  Payment  Policy. 
AU  competitive  coal  lease  sales  shall  be 
held  on  a  deferred  bonus  payment  basis. 
In  a  deferred  bonus  pasnnent  Uie  lessee 
shall  pay  the  bonus  payment  in  five  (5) 
equal  installments:  The  first  installment 
shall  be  made  as  required  by  8  3525.8(d) 
(1).  The  balance  shall  be  paid  in  equal 
annual  installments  due  and  payable  on 
the  first  four  anniversary  dates  of  the 
lease.  If  a  lease  is  relinquished  or  other¬ 
wise  terminated,  the  impald  remainder 
of  the  bid  shall  be  immediately  payable 
to  the  United  States. 

§  3525.9  Documentation. 

(a)  Preparation  of  documents.  Except 
as  may  be  otherwise  expressly  set  forth 
in  this  subpart,  decisions  and  determina¬ 
tions  of  any  appropriate  authorized  offi¬ 
cer  acting  pursuant  to  this  subpart  with 
respect  to  Issuance  of  leases,  shall  be  in 
writing,  shall  set  forth  with  reasonable 
specificity  the  facts  and  the  rationale 
upon  which  such  decisions  or  determina¬ 
tions  are  based,  and  shall  be  available 
for  public  inspection  during  normal  bus¬ 
iness  hours  at  the  offices  of  such  officer, 

(b)  Availability  of  documents.  Except 
for  documents  which  are  subject  to  with¬ 
holding  under  the  Freedom  of  Informa¬ 
tion  Act,  any  application  tor  a  lease,  to- 
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gether  with  the  proposed  terms,  condi¬ 
tions.  and  special  stipulations  and  any 
preliminary  data  submitted  under  this 
subpart  shall  be  available  for  public  in¬ 
spection  in  the  appropriate  BLM  office. 
To  allow  for  sucfi  public  inspection,  a  no¬ 
tice  of  the  availability  of  any  such  doc¬ 
uments  shall  be  prepared  by  the  appro¬ 
priate  officer  of  the  BLM  and  promptly 
posted  at  his  office  and  mailed  to  the  sur¬ 
face  owner,  if  other  than  the  United 
States,  to  appropriate  Federal  and  State 
agencies,  and  to  the  clerk  or  other  ap¬ 
propriate  officer  in  the  county  in  which 
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the  proposed  operation  is  located  for 
posting  or  publication  in  accwdance  with 
the  procedures  of  that  office.  No  final  ac- 
ticm  with  respect  to  such  dociunents  shall 
be  taken  for  a  period  of  30  days  after 
such  posting  and  mailing.  A  copy  of  such 
notice  shall  be  published  by  the  appli¬ 
cant  in  a  local  newspaper  of  general 
circulation  in  the  locality  of  the  proposed 
operation  at  least  once  a  week  for  four 
consecutive  weeks. 

(c)  Transcript  of  hearings.  Where  a 
hearing  under  this  subpart  has  been  held 
on  the  record,  a  complete  transcript,  of 
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the  hearing,  including  any  written  com¬ 
ments  submitted  for  the  record,  shall  be 
kept  and  maintained  available  to  the 
public  during  normal  business  hours  at 
the  appropriate  Federal  office  under 
whose  auspices  such  meeting  is  con¬ 
ducted.  and  shall  be  furnished  at  cost  to 
any  interested  party. 

Out  R.  Martin. 

Assistant  Secretary  of  the  Interior. 

Mat  9.  1977. 

(FR  Doc.77-13899  PUed  8-13-77;8:45  am] 
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